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LETTER FROM THE EDITOR 

Dear Reader, 

On behalf of the 2019 Editorial Board and the Legal Research 

Club, I am proud to introduce this second edition of the Capstone 

Journal of Law and Public Policy. 

This club and its journal were founded two years ago. Since then 

we have published an online journal, started a legal blog, grown to 

be one of the University's largest pre-law clubs, hired and trained 

two classes of editors, and given the Alabama pre-law community 

many valuable opportunities to engage with legal research before 

law school. All of this is possible because of our dedicated team. 

From the start, the LRC and the CJLPP have been by students 

and for students. Our primary goal is to give pre-law students 

opportunities to gain experience in legal research and writing before 

law school. While we strive to publish the best undergraduate legal 

research available, our focus is always on our members. 

The students that make the publication of the Journal possible 

are among the most impressive at the University. They regularly 

earn high honors for their academic achievements, many are 

members of the University's most prestigious organizations, and 

some will be attending top law schools next year. We are proud and 

grateful that they choose to invest their time in our club. 

We are humbled to publish articles from our own University of 

Alabama, but also from Samford University, Vanderbilt University, 

and the University of Florida. The students whose work is featured 

here have already demonstrated their outstanding academic ability 

and we are proud to publish their work. We would like to extend our 

deepest gratitude to the pre-law communities throughout the region 

who have chosen to take part in this project. 
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The editorial staff invested deeply in each of these articles. After 

being selected from a large and competitive applicant pool at the 

beginning of last semester, each editor attended multiple trainings 

and dedicated a significant amount of time to learning and editing. 

Each editor has gained skills that will make them excellent law 

students and we are proud to have had a chance to work with them. 

The executive board of the LRC also gave hours of hard work to 

this Journal by soliciting articles, talking with programs at other 

schools and our own, securing funding, and many other things. This 

Journal could not have been published without their support. 

Now, here's what you can expect in this edition of the Journal. 

Nick Gillan opens our volume with an exploration of the laws 

which currently govern space and highlights some ways in which 

they fall short in his article Issues in Space Law: Proposing a New 

Treaty. He uses this survey and perceptive arguments to propose 

some features that a new space treaty should have. 

In Narrowly Tailored, Jessica Pearce discusses Grutter v. 

Bollinger, highlighting the background and context of the case and 

diving into how and why the judges made their decisions. This piece 

explores the past, present, and future of affirmative action 

jurisprudence and offers a fresh look at a landmark decision. 

Lynsey Smith examines the impacts of reversal rates on court 

decisions in her article Is Reaching New Heights a New Low? 

Judges consider a variety of factors when deciding cases, but do the 

politics of the reviewing court affect their decisions? Smith dives 

into this question and provides an enlightening look at the court 

system and some of the most prominent Justices along the way. 

Modern Debtors' Prisons by Lauren Engle reveals how the 

modern justice system perpetuates class differences by jailing some 

people simply for an inability to pay. Engle's unique perspective 

culminates in a practical plan for reform. 
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Britton Williams makes the case for immediate action to protect 

against climate change in An Imperative to Act. This synthesis of 

climate change information strengthens his call for action through 

the innovative and practical solutions he proposes. 

Do a state's views on abortion affect its willingness to pass 

surrogacy laws? Olivia Brick seeks to answer this question through 

a new analysis of data in her article State Surrogacy Laws in Light 

of Abortion Views. 

In The Necessity of Childcare Reform, Xaviera Webb argues 

that we need to implement better child care programs at a federal 

level. This will help protect the country's most vulnerable 

populations and help ensure a brighter future for every child. 

Kate Weaver explores legal issues regarding the detainment of 

suspected undocumented immigrants in her piece Unreasonable 

Suspicion, Unreasonable Seizures. This timely article argues for a 

new process for investigating citizenship cases. 

Carolyn Adams rounds out our journal with her article The 

Modern Syrian Refugee Crisis. Offering sensible solutions that 

extend compassion to refugees while respecting citizens' rights, 

Adams explores immigration law and policy in a perceptive way. 

I hope that you enjoy reading these articles and consider 

becoming involved with the Legal Research Club or the Capstone 

Journal in the future. We are always looking for talented 

undergraduates to submit papers, become editors, or join our 

executive board. 

Best regards, 

Spencer Pennington 

Editor in Chief, Capstone Journal, 2019 
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GET INVOLVED! 

Submissions for the next edition of the journal will open soon! 

Send an email to capstonejournal@gmail.com to inquire about our 

submissions process. Submissions are open to all. 

The Capstone Commentary is always accepting blog posts for 

the state's foremost undergraduate legal blog. Please send inquiries 

or pieces for publication to LRCatUA@gmail.com. 

If you are a University of Alabama pre-law student, consider 

joining the Legal Research Club. We offer a variety of opportunities 

to engage with legal research and writing before law school, 

including research workshops, writing clinics, and a writing 

competition. Members of the LRC are also eligible to apply for 

positions with the LRC, Capstone Journal, or Capstone 

Commentary. 

Follow us on Instagram and Twitter @LRCatUA and send an 

email to LRCatUA@gmail.com to subscribe to The Note, our 

weekly newsletter, to stay up to date. 

We are excited to work with you! 

mailto:LRCatUA@gmail.com
mailto:LRCatUA@gmail.com
mailto:capstonejournal@gmail.com


ISSUES IN SPACE LAW: PROPOSING A NEW TREATY 

Nick Gillan 

INTRODUCTION 

I. THE IMPORTANCE AND VALUE OF OUTER SPACE 

A. Satellite Technology 

B. Natural Resources 

II. CURRENT OUTER SPACE LAW AND ITS LIMITATIONS 

A. The Declaration of Legal Principles 

B. The Outer Space Treaty 

C. The Liability Convention 

D. The Moon Agreement 

E. The Space Resource and Utilization Act of 2015 

III. A NEW TREATY 

A. Punitive Damages for Intentional or Reckless Tortious 

Acts 

B. Criminalization of Seizure or Intentional Destruction 

C. A Required Contribution to Exploration 

D. The Distribution of Resources 

INTRODUCTION 

The sun, our nearest star and one of an estimated one hundred 

billion in the Milky Way, 1 is around 93 million miles from Earth.2 

The Milky Way itself is only one in roughly ten billion galaxies. 3 

1 About How Many Stars are in Space?, UCSB SCIENCE LINE (Feb. 19, 2013), 

https://scienceline.ucsb.edu/getkey.php?key=3775. 
2 How Big is Our Universe?, NASA (July 15, 2004), 

https :/ /www.nasa.gov/ audience/foreducators/ 5-

8/features/F _How_ Big_is _Our_ Universe.html. 
3 About How Many Stars are in Space?, UCSB SCIENCE LINE (Feb. 19, 2013), 

https://scienceline.ucsb.edu/getkey.php?key=3775. 

https://scienceline.ucsb.edu/getkey.php?key=3775
www.nasa.gov
https://scienceline.ucsb.edu/getkey.php?key=3775
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These are only estimates of the observable universe. The actual 

universe is believed to be many times larger.4 

The vastness and usefulness of outer space make its exploration 

a necessary part of humanity's future. For millennia, humanity's 

natural curiosity was fed with terrestrial observation. However, this 

came to an end in 1957 with the successful orbit of the first artificial 

satellite, Sputnik I, by the Soviet Union.5 Since then, Earth's 

nations-and more recently, private companies-have launched 

countless spacefaring vessels and have landed spacecrafts on 

numerous celestial bodies. In 2018, the National Aeronautics and 

Space Administration (NASA) was budgeted nearly twenty-one 

billion dollars, an increase of more than seven billion dollars from 

twenty years earlier. 6 It is clear that human beings have a deep 

desire to explore the cosmos. What is unclear is what rules persons, 

both individual and corporate, will be expected to follow in outer 

space. With the future of space travel quickly approaching, it will 

soon be necessary to define these rules. This paper will explore the 

uncertainty and propose a framework for the creation of a new 

treaty to govern outer space. 

Part I will discuss both the present importance of outer space 

through the use of satellites and its future potential, with a focus on 

natural resources. This part will focus on issues that have already 

arisen and controversies we should expect in the near future. Part II 

will analyze the relevant law that currently exists in outer space as 

4 Id. 
5 Barton Beebe, Law's Empire and the Final Frontier: Legalizing the Future in 

the Early Corpus Juris Spatialis, 108 YALE L.J.1737, (1999). 
6 Kimberly Amadeo, NASA Budget, Current History, and Economic Impact, 

THE BALANCE (Jan. 24, 2019), https://www.thebalance.com/nasa-budget-current
funding-and-history-3306321. 

https://www.thebalance.com/nasa-budget-current
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well as the gaps and limitations of this body of law. This discussion 

will span both space law and other sources of law that could be 

applied to outer space. Lastly, Part III will propose a new set of 

terms that should be included in a new treaty that will modernize 

outer space law. 

I. THE IMPORTANCE AND VALUE OF OUTER SPACE 

A. Satellite Technology 

Today, satellite technology makes communication across 

continents possible.7 It also allows us to study the solar system and 

our own climate. 8 Satellites provide some cell phone coverage and 

provide the backbone for the Global Positioning System. 9 In 

addition, high-ranking United States military officials have recently 

called for more satellites equipped with weapons and protection for 

these satellites. 10 With satellites playing both routine and protective 

roles in the everyday life of the modem person, we must protect the 

cooperative use of satellites and create a framework for punishing 

their misuse. 

The prominent and varied uses of satellites bring risks of 

hacking, signal jamming, and other kinds of interference. Some 

minor instances of interference have occurred with two United 

States satellites being interfered with at least four times in 2007 and 

7 Michael Viets, Piracy in an Ocean of Stars: Proposing a Term to Identify the 
Practice of Unauthorized Control of Nations' Space Objects, 54 STAN. J lNT'L 
L.159, (2018). 

s Id. 
9 Id. 
10 Lolita C. Baldor, Pentagon Strategy Stresses the Importance of Satellites, 

WASHINGTON PosT (Feb. 21, 2011),t, http://www.washingtonpost.com/wp
dyn/ content/article/2011/02/20/ AR2011022003484.html ?noredirect=on. 

http://www.washingtonpost.com/wp
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2008.e1 1  The cyber-attack was traced to a Norwegian control station 

run by Kongsberg Satellite Services, according to U.S. officials. 12 

However, the station denies any interfering activities and General 

Robert Keller, commander of the U.S. Strategic Command, has 

admitted that the military does not have sufficient evidence to 

determine who was behind the attack. 1 3 According to the Pentagon, 

the Chinese military supports the use of satellite-disabling 

techniques and poses a threat to U.S. satellites. 14 Even if satellite 

cyber-attacks are not yet common, the fact of the capability for such 

attacks makes it worthwhile to consider current space law and ways 

to improve it. 

B. Natural Resources 

Currently, there are around a half million known asteroids in 

Earth's solar system alone. 1 5  Some of these asteroids contain 

significant amounts of ice. 1 6  The discovery of water on celestial 

bodies is important for the future of manned spaceflight, as 

1 1  John Leyden, Inside the Mysterious US Satellite Hacking Case, THE REGISTER 
(Nov. 21, 2011),, 
https://www.theregister.co.uk/2011/11/21/us _sat_ hack_ mystery/. 

12 Id. 
13 Id. 
14 Id. 
15 Austin C. Murnane, The Prospector's Guide to the Galaxy, 37 FORDHAM 

lNT'L L.J. 235, (2013). 
16 Kenneth Chang, In Pursuit of Riches, and Travelers' Supplies, in the 

Asteroid Belt, NEw YORK TIMES (April 23, 2012),, 
https ://www.nytimes.com/2012/04/24/ science/space/in-pursuit-of-riches-and
travelers-supplies-in-the-asteroid-belt.html. 

www.nytimes.com/2012/04/24
https://www.theregister.co.uk/2011/11/21/us
https://alone.15
https://satellites.14
https://attack.13
https://officials.12
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asteroids could function as roadside stops for thirsty astronauts on 

long j oumeys. 1 7  

These bits of space rock also contain other natural resources. 

According to one report, even a single small asteroid could contain 

twice the amount of rare platinum-group metals that have been 

harvested on Earth. 1 8  In addition, iron, nickel, gold, and other 

metals are likely to be found on the surface and subsurface of near

Earth asteroids. 1 9  With this enormous financial potential, the first 

successful space miners will become wealthy virtually overnight 

while simultaneously wreaking havoc on the current mineral 

markets on Earth. 

In pursuit of such promising riches, many private companies 

have entered the field to become the first to extract natural resources 

from space, each with a unique approach. One Japanese company, 

ispace, has placed its bets on the moon to become the first celestial 

body to be mined and has made creating lightweight rovers its 

priority.20 On the other side of the globe, Planetary Resources has 

tapped deep pockets, with investors who include Google executive 

Larry Page and Virgin Group founder Richard Branson.2 1 The 

company launched a satellite in January 2018 designed to detect 

11 Id. 
18 Shane D. Ross, NEAR-EARTH ASTEROID MINING 6 (2006). 
19 Id. 
2
° Chloe Cornish, Interplanetary Players: A Who's Who of Space Mining, 

FINANCIAL TIMES (Oct. 19, 2017), https://www.ft.com/content/tb420788-72dl
ll e7-93 ff-99f3 83 b09ff9. 

21 Id. 

https://www.ft.com/content/tb420788-72dl
https://Branson.21
https://priority.20
https://Earth.18
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water signatures on celestial bodies.22 While the executives of 

companies developing space mining technology almost universally 

admit that it will likely take at least a decade for it to become 

profitable, it is clear that the industry is becoming increasingly 

attractive to both engineers and venture capitalists. 

IL CURRENT OUTER SPACE LAW AND ITS LIMITATIONS 

A. The Declaration of Legal Principles 

The first resolution adopted by the United Nations General 

Assembly that pertained to outer space was the unanimously 

adopted Declaration of Legal Principles Governing the Activities of 

States in the Exploration and Use of Outer Space, hereinafter 

referred to as the "Outer Space Declaration."23 Agreed to in 1963, 

six years after the launch of Sputnik I, the resolution outlined the 

principles that the General Assembly believed should be followed in 

future exploration of outer space. The following are principles that 

are within the scope of this paper: outer space activity should be 

conducted "for the benefit and in the interests of all mankind" 

(Principle 1 );24 outer space and its bodies are "not subject to 

national appropriation by means of sovereignty, by means of use or 

occupation, or by any other means" (Principle 3);25 "states bear 

international responsibility for national activities" (Principle 5);26 

22 Mike Wall, Planetary Resources' Asteroid-Mining Goals Move Closer with 
Satellite Launch, SPACE.COM (Jan. 12, 2018), https://www.space.com/39363-
planetary-resources-asteroid-mining-satellite-launches.html. 

23 G.A. Res. 1962 (XVlll), at 18 (Dec. 13, 1963). 
24 Id. 
2s Id. 

https://www.space.com/39363
https://SPACE.COM
https://bodies.22
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and launching states are "internationally liable for damage to a 

foreign State" or its persons (Principle 9).27 

It is important to note that, according to a memorandum issued 

by the United Nations Office of Legal Affairs in 1962, a 

"'declaration' is a formal and solemn instrument, suitable for rare 

occasions when principles of great and lasting importance are being 

enunciated." However, a declaration is not binding on Member 

States of the General Assembly in the way that States Parties are 

bound to U.N. treaties and conventions.28 In effect, a declaration 

issued by the United Nations acts as a mere international 

recommendation, leaving the multilateral organization without a 

way to enforce the principles behind it. 

B. The Outer Space Treaty 

The 1963 Outer Space Declaration was followed up with the 

Treaty on Principles Governing the Activities of States in the 

Exploration and Use of Outer Space, including the Moon and Other 

Celestial Bodies, hereinafter referred to as the "Outer Space 

Treaty," in 1967. With eighty-four States Parties,29 the treaty has 

been ratified by every country with a major space program. 30 The 

treaty uses much of the same language as the Outer Space 

Declaration did four years prior. Similar to Principle 1 of the 

n Id. 
28 E/CN.4/t.610, Use of the Terms "Declaration" and "Recommendation", 

Memorandum by the Office of Legal Affairs, (April 2, 1962) 
29 Treaty on Principles Governing the Activities of States in the Exploration and 

Use of Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 
1967, 18 U.S.T 2410, 610 U.N.T.S. 205. 

30 John Misachi, Countries Who Spend the Most on Space Exploration, 
WORLDATLAS.COM (April 25, 2017), https://www.worldatlas.com/articles/which
countries-spend-the-most-on-space-exploration.html. 

https://www.worldatlas.com/articles/which
https://WORLDATLAS.COM
https://program.30
https://conventions.28
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declaration, Article I of the Outer Space Treaty requires that the 

exploration of outer space be "carried out for the benefit and in the 

interests of all countries." Article II prohibits the national 

appropriation of outer space and Article VI assigns international 

responsibility for each ratifying country's space activities, 

regardless of whether the activities are "carried on by governmental 

agencies or by non-governmental entities." As with the declaration, 

Article VII of the treaty establishes liability internationally for any 

State Party that launches an object into space. According to the 

article, the state that "launches or procures the launching of an 

object into outer space" is liable for damage to another State Party 

or to "its natural or juridical persons ... on Earth, in air space or in 

outer space." 

While the Outer Space Treaty does feature egalitarian-sounding 

language such as the affirmation that outer space is the "province of 

all mankind" (Article I), precise language is not one of the treaty's 

strong points. The requirement that space exploration be carried out 

"for the benefit and in the interests of all countries" (Article I) 

leaves room for competing interpretations. Hypothetically, if a 

single mined asteroid could double the market supply of platinum 

on Earth, the mining of such an asteroid would send the price of 

platinum into rapid decline. While this price decrease may please 

the producers of catalytic converters andejewelry,3 1 as well as the 

consumers of these items, this phenomenon would not benefit every 

country equally and would clearly harm some countries more than 

others. Almost seventy percent of the world's platinum is produced 

3 1  Gregory Sousa, The Top Platinum Producing Countries in the World, 
WORLDATLAS.COM (April 25, 2017), https://www.worldatlas.com/articles/the
top-platinum-producing-countries-in-the-world.html. 

https://www.worldatlas.com/articles/the
https://WORLDATLAS.COM
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by South Africa, 32 so it faces substantial harm from space mining 

and may claim it violates the Outer Space Treaty. However, other 

State Parties to the treaty may counter that preventing Earth from 

running dry of any non-renewable resource through space mining 

would be in the best interest of the world as a whole and should be 

allowed even though specific instances of mining activities may 

hurt certain countries.3 3  

Another debate on the wording of the Outer Space Treaty has 

arisen from the Article II requirement that outer space is "not 

subject to national appropriation." The treaty itself does not define 

the term "national appropriation." It is clear that governments on 

Earth cannot claim territory on the moon or other celestial bodies, 

but whether private, non-governmental resources are allowed to 

appropriate outer space is not specified. This creates another 

instance of differing interpretations. One is that the United Nations 

or a similar multilateral entity would need to facilitate any 

appropriation in outer space.34 Another view is that non-government 

individuals or corporations could appropriate resources in outer 

space as long as they are not affiliated with any government on 

Earth. One note to be made about the treaty that could support the 

first interpretation is that Article VI binds non-governmental entities 

to their home governments by requiring "authorization and 

continuing supervision" from the government on Earth. Still, 

whether this connection makes non-governmental entities agents of 

their governments remains disputed. 

32 Id. 
33 Andrew Linter, Extraterrestrial Extraction: The International Implications of 

the Space Resource Exploration and Utilization Act of 2015, 40 FLETCHER F. 

WORLD AFF. 139, (2016). 
34 Id. 

https://space.34
https://countries.33
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The article also prohibits claims of sovereignty in outer space. 

Without the protection of a sovereign power, some believe that any 

claim of private property in space is unenforceable.3 5 In response, 

some legal analysts have supported the creation of an independent 

committee under the umbrella of the United Nations or another 

multilateral organization with the authority to distribute space 

resources.36 Others have supported private property claims for 

asteroids, which could be treated as chattel property, but not large 

celestial bodies, which would constitute real property. 37 

While the Outer Space Treaty was the first treaty concerned 

with outer space and, to this day, is largely viewed as the most 

influential document in the field, 3 8 it is full of potential points of 

disagreement and is not equipped to deal with issues that we may 

face in the very near future. While it made sense in 1967 to avoid 

language that was too specific, as space travel was still in its 

infancy,39 the world is now much more aware of where space travel 

is headed and the issues that are likely to emerge from it. 

35 Austin C. Murnane, The Prospector's Guide to the Galaxy, 37 FORDHAM 

lNT'L L. J. 235 (2013). 
36 Id. 
37 Id. 
38 Michael Viets, Piracy in an Ocean of Stars: Proposing a Term to Identify the 

Practice of Unauthorized Control of Nations' Space Objects, 54 STAN. J. lNT'L L. 
159 (2018). 

39 Id. 

C. The Liability Convention 

Although the Outer Space Treaty was both the first and last 

sweeping international space treaty that gained widespread 

ratification, there were three other treaties with a narrower scope 

https://property.37
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that were widely adopted between 1968 and 1976. Among them was 

the Convention on International Liability for Damage Caused by 

Space Objects of 1972, hereinafter referred to as the "Liability 

Convention." This treaty expanded on the concept of international 

liability for damage of space objects that was the focus of Article 

VII of the Outer Space Treaty. According to Article II of the 

Liability Convention, a state that "launches or procures the launch 

of a space object"40 is absolutely liable for damage done to the 

surface of the Earth or aircraft.4 1 Article III of the Liability 

Convention creates liability for damage done by one space object to 

another in space, but only "if the damage is due to its fault or the 

fault of persons for whom it is responsible."42 However, the concept 

of "fault" is not defined in any article of the Liability Convention. 

D. The Moon Agreement 

The most recent attempt at a major space treaty was in 1979 

with the Agreement Governing the Activities of States on the Moon 

and Other Celestial Bodies, hereinafter referred to as the "Moon 

broad acceptance, the agreement only has sixteen parties to date.43 
Agreement." The only United Nations space treaty to fail to gain 

The failure of the Moon Agreement could potentially be traced to 

Article 11, which outlines restrictions on property and the 

exploitation of natural resources. The article establishes the natural 

resources of outer space as the "common heritage of mankind" and 

requires the States Parties to the treaty "to establish an international 

4 
° Convention on International Liability for Damage Caused by Space Objects 

art. I, Mar. 29, 1972, 
4 1 Id. at art. 11 
42 Id. at art. Ill 
43 Viets, supra note 7. 
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regime . . .  to govern the exploitation of the natural resources" of 

celestial bodies.44 The article requires that the international regime 

enforce "an equitable sharing by all States Parties [ of] the benefits 

derived from those resources" found in outer space.45 It is likely that 

law, known as the Space Resource Exploration and Utilization Act, 

hereinafter referred to as the "SREU Act,"47 offered the United 

States government's interpretation of the current body of space law. 

Chapter 513 of the law specifically allows any United States citizen 

to "possess, own, transport, use, and sell" any asteroid resource or 

space resource obtained through commercial enterprise.48 The 

signing of this bill into law has proven to be somewhat 

controversial, with some arguing that the United States does not 

have the power to assert legislation in an area beyond its borders 

while others believe the wording of the law falls under the 

the strict requirement of an equal sharing of resources in the Moon 

Agreement dissuaded countries with promising futures in space 

exploration from ratifying the treaty. 

E. The Space Resource Exploration and Utilization Act 

o/2015 

The United States Commercial Space Launch Competitiveness 

Act was signed into law on November 25, 2015.46 Title IV of this 

44 Agreement Governing the Activities of States on the Moon and Other 
Celestial Bodies art. 11, Dec. 5, 1979. 

4s Id. 
46 U.S. Commercial Space Launch Competitiveness Act, 51 U.S.C. § 513 

(2015). 
47 Id. 
48 Id. 

https://enterprise.48
https://space.45
https://bodies.44
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ambiguities of the Outer Space Treaty.49 The SREU Act is simply 

one of the first in what is sure to be many legislative attempts to 

address the gaps in the current outer space law. 

III. A NEW TREATY 

I have shown that the international community is in need of a 

new outer space treaty. While countries have been able to keep 

relative peace in outer space thus far in history, this is unlikely to 

continue forever with the present scarce and ambiguous legal 

framework. In this section, I propose four new principles that would 

improve and bring clarity to current space law. 

A. Punitive Damages for Intentional or Reckless 

Tortious Acts 

The Liability Convention rightfully created a strict liability 

standard for any damage done by a space object to the Earth's 

surface or an aircraft mid-flight. It also assigned liability based on 

fault for damage done by one space object to another. However, the 

convention failed to address the possibility of intentional damage or 

recklessness in outer space. If an activity, such as satellite hacking, 

is intentionally damaging to a spacecraft, the country of residence of 

the hacker should be held liable and subject to punitive damages. 

This principle is in line with Article VI of the Outer Space Treaty, 

which requires States Parties to "bear international responsibility for 

national activities in outer space." By holding each country liable 

for hacking done by its residents, there is an incentive to deter, 

police, and prosecute this kind of behavior. 

49 Amanda M. Leon, Mining for Meaning: An Examination of the Legality of 
Property Rights in Space Resources, 104 VA. L. REV. 497, 547 (2018). 

https://Treaty.49
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This is important both because of the reliance of the modern 

world on satellites and because of the large cost of putting satellites 

into space. Even though it is not necessarily the government's fault 

that one of their residents is committing an international tort, it 

should be their responsibility, not the international community's, to 

apprehend those within their jurisdiction. Under this rule, 

governments would be incentivized to track down hackers in order 

to recover the damages they were forced to pay. 

In addition to punitive damages for intentional space torts, the 

payment of punitive damages should also be required in the case of 

recklessness. The standard of what constitutes recklessness should 

be flexible, based on reasonableness and foreseeability. Only true 

experts in aerospace engineering and spaceflight should be given 

control of spacefaring vessels. This rule would ensure that national 

governments fulfill their duty of "authorization and continuing 

supervision" of non-governmental entities in outer space, which is 

required by Article VI of the Outer Space Treaty. The governments 

of the world, if faced with the threat of punitive damages, would be 

incentivized to create strong requirements for those working in the 

space industry. 

B. Criminalization of Seizure or Intentional Destruction 

In a similar spirit to the requirement of punitive damages 

outlined above, countries should also be required to outlaw, under 

threat of serious criminal penalties, any intentional destruction of 

spacecraft, whether in person or through cyberspace. This proposal 

is grounded in the 1970 U.N. Convention for the Suppression of 

Unlawful Seizure of Aircraft, which requires severe penalties for 

hijacking and requires that the country where the hijacker is found 
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prosecute said hijacker if they are not extradited. so This convention, 

which has been adopted in 182 countries, should be expanded to 

outer space. Among other benefits, a rule criminalizing 

The next proposed term for a new outer space treaty would be a 

required contribution to space exploration. This minimum 

contribution would be a specified percentage of gross domestic 

product and would ideally increase every year to adjust for both 

inflation and the increasing importance of outer space exploration. 

This proposed contribution could be made in a variety of different 

ways. It could be spent on a government-funded space agency such 

as the National Aeronautics and Space Administration in the United 

States or the China National Space Administration. Otherwise, the 

contribution could also be spent to subsidize private space 

companies or to create joint ventures with other countries. One 

requirement attached to this contribution is that it must be 

earmarked for non-military use. As with the Outer Space Treaty, 

any new treaty should also prioritize peace and cooperation between 

countries. With the United States currently far ahead of every other 

country in terms of money spent on space, the inclusion of this 

requirement in the treaty would hopefully foster closer diplomatic 

relationships between countries while quickly increasing the amount 

that is spent worldwide on space exploration. In addition, this 

requirement should be written to prevent burdening struggling 

countries. One option is to use a ranking system such as the Fragile 

16,1970. 

"spacejacking" would all but guarantee that the hacking of outer 

space vessels does not become a tool of new age warfare. 

C. A Required Contribution to Exploration 

5
° Convention for the Suppression of Unlawful Seizure of Aircraft art. 7, Dec. 
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States Index to determine which states should not be required to pay 

for any given year. 5 1  

D. The Distribution of Resources 

Lastly, a new space treaty should include the general framework 

for a resource distribution system. This system would include the 

creation of a multilateral organization to supervise resource 

extraction and distribution. While the organization would not 

directly be mining, it would keep track of where each country's 

space contribution is being spent and how much mining each 

country is doing. After a certain amount of resources mined, all 

additional resources would enter a common pool and would be 

distributed by the percentage of funding per capita that each state is 

contributing to space exploration. This would incentivize countries 

to invest more than their minimum required contribution while 

allowing countries without established space mining companies to 

reap benefits, given they are contributing their fair share. Allowing 

each country to keep a maximum amount without handing it over to 

the multilateral organization would give the countries that risked 

early investment in space mining a well-deserved payoff while 

preventing inequality between nations to run unchecked. 

5 1  FRAGILE STATES INDEX, 2018 Report, 
http ://fundforpeace.org/fsi/2018/04/24/fragile-states-index-2018-annual-report/. 

https://fundforpeace.org/fsi/2018/04/24/fragile-states-index-2018-annual-report
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INTRODUCTION 

The case of Grutter v. Bollinger began with Professor Carl 

Cohen. As a faculty member at the University of Michigan Ann 

Arbor and a long-time American Civil Liberties Union activist, 

Professor Cohen took a special interest in race issues and 

discrimination. 1 His interest prompted him to investigate the 

consideration of race in college admissions programs, particularly at 

the University of Michigan.2 Under the state of Michigan's Freedom 

of Information Act, he requested admissions documents from the 

1 Rachel Hartigan Shea, What's the Place of Race?, U.S. NEWS AND WORLD 
REPORT, Mar. 2003, at 46. 

2 Carl Cohen, Race Preference and the Universities- A  Final Reckoning?, 
COMMENTARY Sept. 2001, at 31, 32. 
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University of Michigan Law School (hereinafter referred to as "Law 

because they contained proof that minorities, such as blacks and 

Hispanics, had high rates of admission into both the Law School 

and LSA despite having low grades and test scores. 4 His discovery 

whites and Asians. In fact, a significant amount of white and Asian 

School") and the Undergraduate College of Literature, Science, and 

the Arts (LSA).3 He found the admissions documents shocking 

was more shocking when compared with the rates of admission for 

applicants with better credentials than accepted minority applicants 

were denied admission. 5 The issues uncovered by Professor Cohen 

in the documents become further apparent when closely analyzing 

the Law School's race-conscious admission process. 

To conduct a statistical analysis of the Law School's admissions 

program, Professor Cohen obtained admissions charts that separated 

applicants by race.6 Within these charts, different cells showed what 

percentage of applicants were admitted at each level of LSAT score 

and undergraduate GPA.7 In certain cells, the admission rate for 

white applicants was around two to three percent while the 

admission rate for black applicants was as high as one hundred 

percent. 8 

Professor Cohen's research attracted attention from many, 

including a nonprofit public interest law firm known as the Center 

for Individual Rights.9 The firm reached out to white applicants 

rejected by the Law School and LSA in order to pursue lawsuits, 

which would be grounded in the claim that they had been 

3 Shea, supra note 1, at 46 
4 Id 
5 Id 
6 Cohen, supra note 2, at 32. 
7 Id 
8 Id 
9 Shea, supra note 1, at 46. 
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unlawfully discriminated against on the basis of their race. 10 Among 

the horde of rejected white applicants recruited by the Center were 

Jennifer Gratz, Patrick Hamacher, and Barbara Grutter. 1 1  Gratz and 

Hamacher, who were rejected from LSA, would become plaintiffs 

in Gratz v. Bollinger. Grutter, who was denied admission to the Law 

School, would become a plaintiff in a separate case, Grutter v. 

Bollinger. 

From its origin in Professor Cohen's office in Ann Arbor, 

Michigan, Grutter would find its way to the highest court of the 

United States. The nine Justices of the Supreme Court would look to 

both the country's long history of race-related cases and the United 

States Constitution in forming their ruling. The divisive five to four 

decision issued by the Court would do little to settle the issue of 

analysis of the precedent and rationale the court relied on in its 

decision. Part III will explore the legacy of Grutter, emphasizing its 

influence on subsequent affirmative action cases and the nation's 

response to the ruling. 

I. THROUGH THE APPEALS CHAIN 

Grutter v. Bollinger began in December of 1997 when Barbara 

Grutter filed suit in the Eastern District of Michigan. Section A of 

this part will summarize the case's path through the district court 

affirmative action. Rather, it renewed judicial and legislative debate 

about achieving diversity in education by sparking new laws and 

cases regarding race-based admissions. 

Part I of this Article will track Grutter's case through the federal 

legal system, from its start in the U.S. District Court for the Eastern 

District of Michigan to the Supreme Court of the United States. Part 

II will discuss the ruling made by the U.S. Supreme Court, with an 

io Id 
1 1  Id 
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and the Sixth Circuit Court of Appeals. Section B will cover the 

outside parties that either submitted amicus briefs or otherwise tried 

to influence the case once it was taken up by the Supreme Court. 

Section C will outline the arguments made by the attorneys before 

the Supreme Court. 

filed suit in the U.S. District Court for the Eastern District of 

Michigan on December 3, 1997. 1 3 Counsel for Grutter argued that 

the Law School's admissions process amounted to discrimination on 

the basis of race. They claimed that this discrimination would 

violate both the Fourteenth Amendment's Equal Protection Clause, 

which affords all individuals equal protection under the law, and 

Title VI of the 1964 Civil Rights Act, which prohibits federally 

funded institutions from discrimination on the basis of race. 14 

The plaintiff's claims were countered by the defendants: former 

Law School dean Lee Bollinger, current Law School dean Jeffrey 

Lehman, Law School admissions director Dennis Shields, the 

regents of the University, and the Law School itself. The defendants 

admitted that the Law School noted an applicant's race in its 

admissions decisions; however, they claimed race was not used as a 

"trump card" and was merely one factor considered out of many . 1 5  

12 Grutter v. Bollinger, 137 F. Supp. 2d 821, 823 (E.D. Mich. 2001). 
13 Affirmative Action Fast Facts, CNN, 

https ://www.cnn.com/2013/ 11 / l 2/ us/ affirmative-action-fast-facts/index.html (last 
updated Oct. 23, 2018, 2:35 PM). 

14 Shea, supra note 1, at 46. 
15 Id at 836. 

A. The Lower Courts 

In 1996, Grutter applied for admission to the Law School and 

was initially placed on a waitlist before her application was rejected 

in June 1997. 12 Prompted by Professor Cohen's discovery of 

unlawful discrimination taking place at the Law School, Grutter 

www.cnn.com/2013
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However, the defendants also contended that the Law School would 

be devastated if it could not consider race in admitting applicants.e1 6  

Professor Cohen was unimpressed by this argument because it 

contained an apparent contradiction: if the Law School would be 

devastated by the elimination of racial preferences in admissions, 

then race appeared to be a major factor, not a minor one. 1 7  

Moreover, the defendants justified the Law School's consideration 

of race by arguing that the state had a compelling interest in creating 

a diverse student body. 1 8  The defendants hoped to prove that using 

race as an admissions factor was an acceptable method to attain the 

educational benefits associated with diversity. 

Noting the arguments of the plaintiff and the defendants, the 

District Court ruled in favor of Grutter and found that the Law 

School's use of race as a factor in admissions was unconstitutional 

in light of the Equal Protection Clause and violated Title VI of the 

1964 Civil Rights Act. 1 9  Judge Bernard Friedman remarked in his 

findings of fact that the Law School's admission policy was 

"practically indistinguishable from a quota."20 

The defendants in Grutter appealed to the U.S. Sixth Circuit 

Court of Appeals. Grutter's sister case, Gratz, was appealed to the 

same court. The Sixth Circuit Court would be reviewing two similar 

cases with two different decisions made by the lower courts. In 

Gratz, the District Court had concluded that the University of 

Michigan's admissions policy for admitting applicants to LSA was 

constitutional, opposite of the ruling on Grutter.2 1 

16 Cohen, supra note 2, at 33. 
11 Id 
18 Grutter, supra note 12, at 872. 
19 Id 
2
° Cohen, supra note 2, at 33. 

21 Affirmative Action Fast Facts, supra note 13. 
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Though the differences in the conclusions of Gratz and Grutter 

are particularly important, other differences between the two cases 

are worth noting as well. The College of Literature, Science, and the 

Arts received around five times as many applications each year as 

the Law School.22 They also considered a wider variety of factors in 

an applicant's file such as personal essays, interests, and 

achievements, whereas the Law School primarily based decisions 

on LSAT scores and GPA.23 Lastly, the scale and the complexity of 

the LSA admissions process dictated the use of a point system, 

which was not utilized by the Law School.24 More specifically, LSA 

determined admissions through a 150-point selection index, which 

allowed the University to rank applicants by awarding them points 

for having different elements in their application.25 In contrast, the 

Law School only sought to attain a critical mass of minority 

students of ten to twelve percent, as it disclosed during the district 

court trial.26 These fundamental differences between the two cases 

may have led to the lower courts drawing opposite conclusions. 

Despite some differences, the cases were largely similar. The 

main similarity was that the level of academic credentials of black 

and Hispanic applicants to LSA and the Law School were much 

lower than those of white and Asian applicants.27 Keeping in mind 

the similarities and differences between Gratz and Grutter, the Sixth 

Circuit Court moved forward with both cases. 

The arguments in Grutter were made in December 2001 with 

the Law School and its officials acting as the appellant while 

22 Richard Sander & Stuart Taylor, Jr., MISMATCH: How AFFIRMATIVE ACTION 
HURTS STUDENTS IT'S INTEDED TO HELP, AND WHY UNIVERSlTIES WON'T ADMIT 
IT, ch. 13 (2012). 

23 Id 
24 Id 
2s Id 
26 Cohen, supra note 2, at 33. 
27 Sander & Taylor, Jr., supra note 22, at ch. 13. 

https://applicants.27
https://trial.26
https://application.25
https://School.24
https://School.22
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Grutter became the appellee.28 The Law School maintained that its 

admissions policy was narrowly tailored to serve a compelling state 

interest.29 To bolster the Law School's argument, several groups 

and individuals intervened in the case on behalf of the Law School. 

The forty-one individuals and three groups joining Gruffer argued 

that the Law School had another compelling interest in considering 

race as a part of the admissions process: remedying past 

discrimination.30 The Law School relied primarily on the diversity 

argument, but some of the groups intervening in the case cited the 

remedial argument in attempts to make the Law School's claim 

stronger. 

Although Grutter stuck to the same argument her side presented 

in the District Court, she did not win the case this time. The Sixth 

Circuit Court reversed and vacated the decision of the District 

Court, ruling in favor of the Law School. 3 1 The court held that the 

Law School's admission program was permissible. 32 Chief Judge 

Boyce F. Martin, Jr., wrote the opinion in which he critiqued the 

District Court for not disputing the merits of diversity and 

concluded that striving to achieve student diversity was a 

compelling interest. 33 Judge Danny J. Boggs, in a dissenting 

opinion, rejected the precedent cited by the Chief Judge and 

attacked the idea that diversity could justify racial selectivity. 34 He 

then went so far as to accuse the Chief Judge of judicial 

malfeasance for rigging the decision to benefit the Law School. 35 

28 Affirmative Action Fast Facts, supra note 13. 
29 Grutter v. Bollinger, 288 F.3d 732, 735 (6th Cir. 2002). 
30 Id 
3 1  Id at 752. 
32 A. Lee Parks, Jr., Racial Diversity's Effect on Education is a Myth, CHRON. 

OF HIGHER EDUC., Mar. 23, 2003, at B 11. 
33 Grutter, supra note 29, at 739. 
34 Id 
3s Id 

https://discrimination.30
https://interest.29
https://appellee.28
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The disagreement between the Sixth Circuit judges on the Grutter 

case was evident and showed how controversial the issue at hand 

was. 

B. Outside Influence 

Before the judges of the Sixth Circuit could debate over the 

same issue in Gratz and return a verdict for it, both Gruffer and 

Gratz were brought to the U.S. Supreme Court.36 

When the other branches of government and the public realized 

Grutter and Gratz had reached the highest Court in the land, they 

began to get even more involved in the case. In January 2003, the 

executive branch became entangled in the controversy; President 

George W. Bush filed an amicus brief in the Court.37 The brief 

argued that LSA and the Law School could have achieved diversity 

with race-neutral policies. 3 8 Two days prior to filing the brief, 

President Bush had spoken at the White House about the Michigan 

admissions policies and affirmative action programs. 39 In his 

speech, the President remarked that the admissions policies were 

"divisive, unfair, and impossible to square with the Constitution."40 

He sided with Grutter and opted to strike down the admissions 

programs. The executive branch of government had become 

absorbed in the controversy. 

The public was also eager to debate diversity and race 

considerations in the educational system. Some viewed the Law 

School's application oferace in admissions as plainly 

unconstitutional.4 1 Others simply wanted the issue oferace-conscious 

3 6 Parks, Jr., supra note 32, at B 11. 
3 7 Affirmative Action Fast Facts, supra note 13. 
3 8 Grutter v. Bollinger and Gratz et al. v. Bollinger: Opinion Excerpts, 

HISTORICAL DOCUMENTS OF 2003, at 2 (CQ Press, 2004). 
3 9 Id 
40 Id 
4 1 Parks, Jr., supra note 32, at B 11. 

https://unconstitutional.41
https://programs.39
https://policies.38
https://Court.37
https://Court.36
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admissions and affirmative action to disappear. Peter Schuck, a 

professor at Yale Law, summarized this perspective: 

There is a deep yearning in the public . . .  that this issue sort of 
go away, so we don't have to face the terrible trade-offs 
between the desire for proportional representation . . .  and the 
vastly unequal levels of preparation and credentialing among 
different racial groups.42 

groups stated, among other things, "If the door to discrimination is 

left ajar, universities will drive a truck through it."44 They believed 

that if the Court were to side with the Law School and affirm the 

Groups like the Independent Women's Forum, the Center for 

Equal Opportunity, and the American Civil Rights Institute joined 

forces to compel the Supreme Court to reverse the Sixth Circuit 

Court's decision on behalf of Grutter.43 The brief filed by these 

decision of the Sixth Circuit Court, universities would take 

advantage of the decision to excuse discriminatory admissions 

programs. 

The reasoning of groups supporting Grutter was fundamentally 

wrong in the eyes of affirmative action advocates, who cited the 

educational benefits associated with diversity. Some referenced 

evidence and research showing the positive effects of diversity on 

students. Citing psychologists, they argued, "When people interact 

in unfamiliar environments, with unfamiliar people, they more fully 

engage their cognitive faculties; people learn differently when they 

leave their comfort zones."45 Affirmative action supporters latched 

42 Grutter v. Bollinger, supra note 38, at 2. 
43 Independent Women's Forum Joins Amicus Brief in Grutter v. Bollinger and 

Gratz v. Bollinger Racial Preferences Cases, PR NEWSWIRE, Jan. 16, 2003, at 1. 
44 Id 
45 Justin Pidot, Intuition or Proof- The Social Science Justification for the 

Diversity Rationale in Grutter v. Bollinger and Gratz v. Bollinger, 59 STAN. L. 
REV. 761, 763 (2006). 

https://Grutter.43
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on to this research and advocated for the Law School from afar. 46 

Not all supporters of the Law School kept their distance, though. 

The Coalition to Defend Affirmative Action & Integration and Fight 

for Equality By Any Means Necessary (BAMN), United for 

Equality and Affirmative Action, Law Students for Affirmative 

Action, and other organizations held press conferences on the 

courthouse steps to respond to the Court's decision to hear 

Grutter.47 They saw affirmative action programs as a means to 

integrate society: "Affirmative action plans are desegregation plans 

for higher education. "48 These groups filed amicus briefs as well. 

One group, BAMN, proved particularly helpful by intervening 

in Gruffer. This organization's defense got to the core of Grutter' s 

claim that she was entitled to admission to the Law School.49 In the 

view of BAMN, Grutter believed that she was an entitled white 

woman. They also noted that the petitioner did not address 

discrimination against minorities and ignored the racial, class, and 

gender biases that universities often reinforce in admissions 

46 Id at 762. 
47 Civil Rights Organizations Call.for March, Rally at US Supreme Court To 

Save Brown v. Board of Education, Defend Affirmative Action, US NEWSWIRE, 
Dec. 2, 2002, at 1. 

4s Id 
49 Tomiko Brown-Nagin, The Transformative Racial Politics of Justice 

Thomas: The Grutter v. Bollinger Opinion, 7 U. PA. J. CONST. L. 787, 796 (2005). 
50 Id at 797. 
5 1  Id 

processes.50 Though BAMN largely supported the Law School, the 

group was not pleased with the Law School's argument either. They 

were critical of the Law School for relying on LSAT scores in 

admissions because such reliance kept minorities from getting in 

even with special affirmative action programs.5 1 Nevertheless, for 

the most part, BAMN endorsed the Law School for considering race 

in admissions. 

https://School.49
https://Grutter.47


52 Sander & Taylor, Jr., supra note 22, at ch. 13. 
53 Id 
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Another amicus brief on the side of the Law School is worth 

nothing. Walter Dellinger filed a brief for the Law School 

Admissions Council (LSAC). Dellinger was the former Solicitor 

General under President Clinton.52 In his brief, Dellinger stated that 

an abysmal amount of black students have good enough LSAT 

scores and GPAs to even rank among white and Asian applicants.53 

Without considering race as a factor in admissions, the Law School 

would have "virtually no black students."54 Dellinger's argument 

echoed the concerns expressed by BAMN: that affirmative action 

was needed to counterbalance the fact that minorities, due to 

which the Law School relied heavily on. These briefs were just two 

out of many briefs filed in Gratz and Grutter. By the time both 

cases were ready for oral argument before the Court, around two

socioeconomic factors, had trouble achieving high credentials, 

thirds of the 81 amicus briefs filed supported the Law School and 

LSA.55 The large amount of amicus briefs shows the public was 

truly invested in the cases. 

C. The Arguments 

On April 1, 2003, the U.S. Supreme Court heard oral arguments 

for Gratz and Grutter.56 Arguments for Grutter proceeded first. 

Attorney Kirk Kolbo, representing Grutter, started his oral argument 

by stressing that the Law School had violated Grutter's rights by 

racially discriminating against her.57 At one point during Kolbo's 

statements, Justice Sandra Day O'Connor asked whether he 

54 Id 
55 Kenneth Jost, Gratz v. Bollinger and Grutter v. Bollinger: Racial Admissions 

Policies Given Qualified Approval, 

56 Affirmative Action Fast Facts, supra note 14. 
57 Jost, supra note 55, at 2. 

SUPREME COURT YEARBOOK, 2002-2003, at 
2. 

https://applicants.53
https://Clinton.52
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believed that race could not be used at all as a factor in 

admissions. 58 When Kolbo responded that race should not be a 

factor, he received backlash from Justice O'Connor, who stated, 

"You're speaking in absolutes, and it's not quite like that. I think we 

have given recognition to the use of race in a variety of settings. "59 

The other justices joined in the questioning of Kolbo. Justice 

Anthony Kennedy asked whether universities should be concerned 

about minority enrollment levels, especially after years of 

underrepresentation.6° Kolbo responded in the negative, but added 

that it would become a problem if underrepresented races were not 

"participating fully in the fruits of our society . . .  [but] racial 

preferences don't address those problems."6 1  In sum, Kolbo argued 

that Grutter was wrongly discriminated against by the Law School 

because race should not be considered as a factor in admissions. 

Solicitor General Theodore Olson gave a few statements as well, 

backing up Kolbo as he argued the cause for the United States. 

Though the United States was not a party to the litigation, it was 

involved as an amicus curia from the brief filed by President Bush. 

Solicitor General Olson called the Law School's policies "a thinly 

disguised quota. "62 Justice Stephen Breyer interrupted, stating that 

the Law School's goal was to break down stereotypes with 

diversity.63 The Solicitor General disagreed completely. He argued 

that the Law School was actually "using stereotypes . . .  to break 

down stereotypes" and "using race as a surrogate for experience. "64 

He went on to say that the U.S. disagreed with the approach that 

5s Id 
59 Id 
60 Id 
61 Id 
62 Id at 3 .  
63 Id 
64 Id 

https://diversity.63
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race could be considered as a positive factor in the admissions 

process.65 The Solicitor General's argument was similar if not the 

same as Kolbo's argument. However, the Solicitor General 

interests rather than Grutter's. 

presented the case from the perspective of the United States' 

Next, attorney Maureen Mahoney rose to argue on behalf of the 

Law School and its officials. Among the Law School's officials was 

former dean Lee Bollinger. Mahoney's argument would coincide 

with Bollinger's opinion on the race issue: 

Without a diverse study body and faculty, a university simply 
will be unable to achieve the highest levels of excellence in 
teaching, research and intellectual discovery.66 

Then argument for the Law School began. Mahoney, after 

receiving a question from Justice Kennedy about whether the 

admissions program was a quota, responded, "The law school's 

program is nothing of the kind . . .  It's been a very flexible 

program. "67 Mahoney insisted that the Law School only strove for a 

critical mass of students and did not implement a quota system. 68 

Justice Antonin Scalia attacked the idea of having a critical mass. 

He said, "Once you use the term 'critical mass,' you're into quota

land."69 Prompted by Justice O'Connor, Mahoney remarked that the 

Law School's policy was not permanent and would be removed 

when race "didn't matter so much."70 Overall, Mahoney's argument 

avoided answering how a critical mass differed from a quota or 

points system. Her admission that the Law School's affirmative 

6s Id 
66 Lee C. Bollinger, Essay, Affirmative Action as a Too/for a Racially 

Integrated Society, N.Y. TIMES, June 23, 2016, at NA(L). 
67 Jost, supra note 55, at 3. 
6s Id 

https://discovery.66
https://process.65
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action policy would not be in place forever did seem to improve her 

argument. 

Once oral arguments ended, it was time for the Court to 

deliberate over Grutter. The main issue of the case was the 

constitutionality of the Law School's consideration of race. The 

admissions process required admissions officers consider 

applicants' academic ability, talents, experiences, and ability to 

improve campus diversity.7 1  For the Law School to be able to 

consider race in its admissions process, it had to pass strict scrutiny, 

themselves had been the victims of government racism in the 

the highest form of judicial review. Under strict scrutiny, the Law 

School's admission policy should further a compelling state interest 

and be narrowly tailored to achieve that interest.72 

There were two possible arguments for the Law School to 

choose. The first involves remedying the past effects of racial 

discrimination. The remedial argument proposes that affirmative 

action programs ought to provide "a remedy to persons who 

past. ,m Since minorities had been so adversely discriminated in the 

past, the government and other public bodies, including universities, 

should compensate minorities for that past discrimination by giving 

them a leg up. Thus, universities would give slight preference to 

minority applicants to adjust for how they were discriminated in 

past years. This argument was the "only exceptional justification 

that the Court had clearly recognized" before Grutter.74 Yet, this 

argument was not foolproof. 

Though the Court had given some leverage to this argument, it 

also "made clear that such permissible race-based remedial 

7 1 Grutter v. Bollinger, supra note 38, at 3. 
72 Strict Scrutiny, BLACK'S LAW DICTIONARY (7th ed. 1999). 
73 Vikram David Amar, Making Sense of the Michigan Affirmative Action 

Cases, INSIGHTS ON LAW AND Soc'Y, Fall 2003, at 11, 11. 
74 Id 
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programs are rare and very hard to structure."75 Race-based 

remedial programs were allowed but only if properly implemented 

and justified. Universities had to demonstrate specific past 

discrimination and narrowly craft a remedial plan to "perfectly fit 

the scope of that past discrimination" in order to use this argument 

effectively.76 This strategy proved too difficult in most cases, so 

universities, including the Law School in Grutter, stayed away from 

the race-based remedial argument. 

Rather than trying to satisfy strict scrutiny by declaring an 

interest in remedying past discrimination, universities could attempt 

to prove the state's interest as striving for the benefits associated 

with diversity. Under the diversity argument, universities opted to 

defend race-conscious admissions programs "in terms of. . .  creating 

a diverse learning environment that will benefit students in the 

present and the future. "77 The Law School decided to use this 

argument to explain its interest in having a race-conscious 

admissions program. 

allowed the opposing side to "claim a moral high ground. "78 The 

diversity argument could give the petitioners a chance to present 

affirmative action as "an unfair racial spoils system in which 

minorities are rewarded despite academic deficiencies. "79 The Law 

School took its chances with the diversity argument. 

Grutter, argued that race should not be considered as a factor in 

admissions. Specifically, she alleged that the Law School's 

admissions policy "involved the use of race as a potential admission 

But this argument has flaws. By declining "to justify affirmative 

action programs as remedies for discrimination," the Law School 

7s Id 
76 Id 
77 Id at 12. 
78 Brown-Nagin, supra note 49, at 795. 
79 Id 

https://effectively.76
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criterion and ... allowed African-American, Latino and Native

American students to be admitted ahead of similarly or better 

qualified non-minority students."80 Her claims were rooted in the 

Equal Protection Clause of the Fourteenth Amendment and Title VI 

of the Civil Rights Act of 1964. 8 1 Grutter's argument, as Justice 

O'Connor voiced during oral arguments, was absolute and did not 

explicitly acknowledge whether an interest in furthering diversity 

allowed for the consideration of race in admissions. 82 This is an 

apparent weakness in her argument. However, her argument had 

some merit. Individuals are ensured equal protection under the law, 

and the Law School's deference to race might violate that right. It 

would be up to the Court to decide how weak or strong her 

argument was in light of the constitution. 

On June 23, 2003, the Court returned its verdict on the Grutter 

case as well as Gratz. 83 With a five to four vote, the Grutter Court 

wrote: 

[we] approved the University of Michigan's use of race to 
ensure that its law school enrolled a 'critical mass' of African 
Americans, Hispanics, and Native Americans because each 
applicant was reviewed individually, and the law school did 
not set explicit quotas for the number of minorities to be 
admitted. 84 

Because the Law School sought a critical mass instead of using a 

points system or quota, the consideration of race as a factor was 

80 Peter Caldwell, Defining the New Race-Conscious Frontier in Academic 
Admissions: Critical Perspectives on Grutter v. Bollinger, 31 T. MARSHALL L. 
REV. 197, 197 (2006). 

8 1 Id 
82 Jost, supra note 55, at 2. 
83 Affirmative Action Fast Facts, supra note 13. 
84 Grutter v. Bollinger, supra note 38, at 1. 
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constitutional. Gratz, although nearly identical to Gruffer, came out 

with a different ruling. 

Since LSA utilized a points system for its admissions process, it 

was unlawfully considering race as a factor. 85 Instead of ruling the 

same way in two similar cases, the Court upheld one and struck 

down the other. Some saw the Court's decisions as a compromise, 

allowing one form of affirmative action to persist and the other to 

come to an end. 86 It would seem that supporters of the Law School 

and affirmative action would be disappointed with such a 

compromise, yet many were pleased with the decision. To them, the 

Court had allowed universities to use "individualized race

conscious admissions procedures to promote the compelling 

government interest in diversity."87 While universities could not 

have point systems, they could be race-conscious by having a 

targeted critical mass. The benefits associated with diversity were a 

compelling enough interest for a narrowly-tailored critical mass 

method to be used. 

II. THE COURT'S  RULING 

The landmark decision in Grutter spawned six different 

opinions by the justices, each viewing the case in different ways. 

The majority opinion, written by Justice O'Connor, held that the 

admissions program violated neither the Fourteenth Amendment of 

the U.S. Constitution nor the 1964 Civil Rights Act. Section A will 

compare and contrast the unique opinions issued by the Court. 

Section B will analyze the seminal cases that offered precedent for 

the decision of the Court. Section C will define the relevant law 

cited in the Court's opinion. 

85 Jost, supra note 55, at 4. 
86 Id 
87 Id 
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A. Differing Opinions 

The Court's majority opinion, which ruled in favor of the Law 

School, was penned by Justice O'Connor, who was joined by four 

other justices: Justice Stevens, Justice Souter, Justice Breyer, and 

Justice Ginsburg. One dissenting opinion was filed by Chief Justice 

William Rehnquist and joined by Justice Scalia, Justice Kennedy, 

and Justice Thomas. In addition to those two opinions, four other 

opinions were filed. Justice Ginsburg filed a concurring opinion; 

Justices Thomas and Scalia filed opinions dissenting in part and 

concurring in part; and Justice Kennedy wrote an additional dissent. 

Justice O'Connor proved crucial to the Grutter ruling and not 

final vote to uphold the Law School's admissions process. 88 Some 

may have found it shocking that Justice O'Connor sided with four 

simply because she wrote the Court's opinion. She cast the fifth and 

liberal justices despite being traditionally viewed as conservative. 

However, "her decision to join the traditionally more liberal 

justices . . .  should not be altogether shocking."89 This holds true for 

a couple of reasons. First, the diversity argument relied upon by the 

respondents "tends to be integrationist in character."90 While Justice 

O'Connor may have taken issue with the remedial justification for 

considering race in admissions, she was supportive of the Law 

School's main argument that diversity is beneficial in education. 

Justice O'Connor supported the idea that diversity increases 

integration, especially in the Law School environment, so she sided 

with the respondents. 

Secondly, Justice O'Connor recognized that "educational 

diversity has implications not just for economic equality, but 

88 Evan Thomas & Stuart Taylor, Jr., Center Court, NEWSWEEK, July 7, 2003, 
at 46. 

89 Amar, supra note 73, at 12. 
90 Id 
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political equality as well."9 1 To her, an individual's ability to access 

a law school education meant having political power. 92 She 

characterized education as political rather than economical, and 

subsequently "tapped into a deep vein of [the] Supreme Court."93 

Though these two reasons are not the only explanations for why 

Justice O'Connor voted the way she did, they do provide some 

possibilities. Regardless of how or why she voted a certain way, it is 

is diversity. Supposedly, the Law School does not restrict a 

clear she played a decisive role in the result of the case. 

Justice O'Connor started the Court's opinion by analyzing the 

Law School's admissions policy. Under the policy, admissions 

officials must consider an applicant's GPA and LSAT score.94 The 

policy also "requires admissions officials to look beyond grades and 

test scores to other criteria that are important in the Law School's 

educational objectives."95 One criterion within the "other" category 

particular type of diversity, but it does commit itself to "one 

particular type of diversity" which can be described as: 

Racial and ethnic diversity with special reference to the 
inclusion of 

and 

students from groups which have been 
historically discriminated against, like African-Americans, 
Hispanics Native Americans, who without this 
commitment might not be represented in our student body. 96 

In order to fulfill its commitment to diversity, the Law School 

sought to enroll a critical mass of underrepresented minority 

9 1 Id at 13. 
92 Id 
93 Id 
94 Lucius Barker et al., CIVIL LIBERTIES AND THE CONSTITUTION 549 

(Charlycee Jones Owen et al. eds., 9th ed. 2011). 
95 Id at 550. 
96 Id 

https://score.94
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Court that defined critical mass as "meaningful numbers" or 

"meaningful representation. "98 Yet this definition also failed to 

place a specific numerical value on critical mass. The same 

testimony revealed the Law School had "no number, percentage, or 

range of numbers or percentages that constitute a critical mass. "99 

Hence, the Court's opinion reflected that there was no numerical 

value attached to critical mass. Through researching the Law 

students.97 The concept of critical mass was vague and hard to 

define, so Justice O'Connor cited a testimony from the District 

School's method of attaining a critical mass, Professor Cohen found 

that critical mass consisted of a percentage of about ten to twelve 

percent. 100 Professor Cohen's research made critical mass less 

vague. More importantly, it made critical mass resemble a quota 

system, which the Court struck down in Gratz. Nevertheless, his 

research was not evident in the Court's opinion, so the majority 

determined critical mass to be what the Law School defined it as: 

meaningful representation. 

Another aspect of Justice O'Connor's opinion demands 

emphasis. Justice O'Connor wrote: "The Law School's educational 

one to which we defer." 10 1 She was hinting that Grutter allowed for 

a sort of judicial deference to the diversity argument. Her statement 

was considered a controversial one, especially in the eyes of the 

other justices. In particular, Justice Kennedy believed this idea 

proposed by Justice O'Connor "marked a sharp departure from the 

rigors of strict scrutiny and that the Court's ' review' of these 

91 Id 
98 Id at 551. 
99 Id 
10 ° Cohen, supra note 2, at 33 
10 1 Ann Mallatt Killenbeck, Bakke, with Teeth: The Implications ofGrutter v. 

Bollinger in an Outcomes-Based World, 36 J.C. & U.L. 1, 31 (2009). 

https://students.97
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matters was 

statement seemed to endorse rational basis review over strict 

scrutiny. 103 Rational basis review is a form of review that is 

significantly lower than strict scrutiny and requires a law or policy 

to be "reasonably [related] to the attainment of some legitimate 

'nothing short ofeperfunctory'." 102 Justice O'Connor's 

governmental objective." 104 In essence, Justice Kennedy found that 

Justice O'Connor was lowering the standard ofereview for race

based governmental actions. 

Justices Scalia and Thomas believed Justice Kennedy 

misinterpreted Justice O'Connor's statement. In their opinions, they 

noted that Justice O'Connor was not declaring "diversity itself is a 

compelling educational interest . . .  to 'which we defer. "'105 Instead, 

Justice O'Connor was deferring to the Law School's "choice of 

mission." 106 She was simply acknowledging "the University of 

deference to a mission and a deference to diversity proved to be a 

are worth mentioning. Justice Thomas began his opinion by quoting 

Frederick Douglass: "What I ask for the negro is not benevolence, 

not pity, not sympathy, but simply justice." 108 Like Douglass, 

Michigan had chosen to embrace student body diversity as part of 

its institutional identity." 107 This may be the case, and if so, it is an 

important distinction. However, a "choice of mission" seems hardly 

different from Justice Kennedy's interpretation. In fact, the Law 

School's mission was to further diversity. Distinguishing between a 

major disagreement between the justices. 

The opinion of Justice Thomas included a few key points that 

102 Id 
103 Id 
104 Rational-Basis Test, BLACK'S LAW DICTIONARY (7th ed. 1999). 
105 Killenbeck, supra note 101 at 32. 
106 Id 
101 Id 
108 Grutter v. Bollinger, 539 U.S. 306, 349 (2003). 
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Justice Thomas believed that blacks could "achieve in every avenue 

of American life without the meddling of university 

administrators." 109 But he also believed that students of all colors 

should succeed, and the Law School was trying to ensure that they 

would. 1 10 In other words, he respected that the Law School strove to 

help students succeed in life. However, the Law School took it too 

far. 

When the Law School began to use racial discrimination 

(Justice Thomas consistently used the term "racial discrimination" 

instead of "affirmative action") to help some students succeed, then 

it was acting unlawfully . 1 1 1  Justice Thomas was critical of the Law 

School. He wrote, "I believe the Law School's current use of race 

violates the Equal Protection Clause and that the Constitution means 

the same thing today as it will in 300 months." 1 12 In this statement, 

Justice Thomas criticized the opinion of Justice O'Connor, who had 

stated in her majority opinion that affirmative action programs in 

higher education will no longer be needed in 25 years. 1 1  3 Though 

Justice Thomas did agree that affirmative action would be illegal in 

25 years, he also thought it was just as illegal today. 

Many affirmative action supporters have critiqued Justice 

Thomas for his long-time opposition to race-conscious admissions 

policies. Justice Thomas' embrace of the "originalist" interpretation 

of the constitution has led him to fundamentally disagree with the 

use of affirmative action as a solution to systematic racial 

inequality . 1 14 But as evident in his opinion in Gruffer, Justice 

109 Id at 350. 
1 10 Id 
l l l  Id 
1 12 Id at 351. 
1 13 Barker et al., supra note 94, at 560. 
1 14 Id 
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Thomas does not "lack genuine concern about racial equality." 1 1 5 In 

fact, he is very concerned with racial equality. He believed that the 

Constitution "abhors classifications based on race" and that "every 

time the government . . .  makes race relevant to the provision of 

burdens or benefits, it demeans us all." 1 1 6 Regardless of whether 

Justice Thomas' opinion is worthy of critique, it is notable for 

showing the merits of both parties' arguments. Justice Thomas gave 

some merit to the Law School for supporting students and the 

principle of equality, but he did not think such support should be 

implemented in an unconstitutional, racially discriminatory way. 

Justice Ginsburg's concurring opinion in Gruffer contrasts 

Justice Thomas' opinion. Justice Ginsburg largely agreed with the 

majority opinion, adding that affirmative action was necessary to 

ensure minorities have equal educational opportunities. 1 1 7 She also 

agreed with Justice O'Connor's point that affirmative action would 

eventually be put to an end: 

From today's vantage point, one may hope, but not firmly 
forecast, that over the next generation's span, progress toward 
nondiscrimination and genuinely equal opportunity will make 
it safe to sunset affirmative action. 1 1 8  

Justice Ginsburg took a stance opposite of Justice Thomas and 

chose to support the Law School's admissions policy. Perhaps the 

two justices' differing opinions are slightly obvious, given Justice 

Ginsburg traditionally leans liberal and Justice Thomas leans 

conservative. Although their opinions on Gruffer differed, they both 

stressed a type of diversity that would reflect changes in institutions 

1 1 5 Id at 790. 
1 16 Grutter v. Bollinger, 539 U.S. 306, 353 (2003). 
1 17 Id at 346 (2003). 
1 1 s  Id 
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and attitudes instead of giving the mere appearance of diversity . 1 1 9 

Justices Thomas and Ginsburg sought "functional diversity:" full 

and complete diversity that considered the past, present, and 

future. 120 While they may have disagreed on how to achieve 

functional diversity, they both recognized the need for institutional 

and societal change. It is hard to determine whether the Law 

School's admission process was a fa<;ade or a real attempt to 

achieve functional diversity. Regardless, the Law School did not 

frame its policy in terms of past discrimination, which Justice 

Thomas and Justice Ginsburg took account of in their opinions. The 

functional diversity introduced by both justices emphasized the 

consideration of the past, especially seminal cases. 

B. Precedential Cases 

Before affirmative action was a prevalent issue brought to the 

Court, issues of desegregation and civil rights were center stage. 

Two precedential cases, Sweatt v. Painter and Brown v. Board of 

Education paved the way for future discrimination and affirmative 

action cases. Sweatt v. Painter was cited in the Court's majority 

opinion. Justice O'Connor recited the Court's conclusion in Sweatt: 

"Law schools cannot be effective in isolation from the individuals 

and institutions with which the law interacts." 12 1 Her statement 

makes more sense when contemplating the facts of Sweatt in which 

the Court was confronted with the question of whether the 

University of Texas could have a separate program of legal 

education specifically for blacks. 122 The Law School at the 

1 19 Andrea Kayne Kaufinan, Ghosts of Affirmative Action Past, Present, and 
Future: Gratz v. Bollinger, Grutter v. Bollinger, and the Surprisingly Convergent 
Thomas/Ginsburg Nightmare about Aesthetic Diversity, 6 RUTGERS RACE & L. 
REV. 1, 2 (2004). 

120 Id 
1 2 1  Barker et al., supra note 94, at 557. 
122 Killenbeck, supra note 101, at 13. 
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University of Texas would not admit Heman Sweatt "solely because 

he is a Negro." 123 The University wanted to admit Sweatt to a 

different institution, the Texas State University for Negroes, where 

he would supposedly gain the same opportunities. 124 The Court 

rejected the idea that a 

must admit Sweatt "rather than force him to attend an inferior all

black school." 125 Sweatt thus began the desegregation efforts in 

higher education. Sweatt's claims are similar to Grutter's, though of 

course their circumstances are different. Sweatt was denied 

admission to the Texas Law School for being black, while Grutter 

separate law school for blacks ensured equal 

opportunity and ruled that the University's all-white Law School 

alleged she was denied admission to the Michigan Law School for 

being white. 

that diversity has certain benefits, such as encountering different 

perspectives and backgrounds, that are vital to a legal education. 

The Michigan Law School's argument reflected what the Court 

Sweatt emphasized the value and importance of diversity. The 

Sweatt Court saw the benefits of diversity in higher education. 

Specifically, the Court noted, "the interactive nature ofelegal 

education and the vital role that access to a variety of perspectives 

played in the learning process." 126 The Court was acknowledging 

noted in Sweatt. The Law School wished to use affirmative action as 

a means to ensure diversity and the benefits associated with it. 

The case of Brown v. Board of Education explicitly deals with 

discrimination. Sweatt, decided four years prior, "paved the way" 

for Brown. 127 Where Sweatt dealt specifically with higher education, 

123 Id 
124 Id 
125 Jost, supra note 55, at 1. 
126 Killenbeck, supra note 101, at 13. 
127 Bill Powers, An Admissions Policy That Prizes Diversity, WALL ST. J., E. 

ED., Oct. 10, 2012, at Al 7. 
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Brown broadly tackled the public education system. In the majority 

opinion for Grutter, Justice O'Connor recognized Brown for 

establishing that "education is the very foundation of good 

citizenship." 128 Justice Ginsburg also referenced Brown to illustrate 

that the beginnings of desegregation had only begun a short time 

respondent in Grutter, put it this way: "The remedy . . .  is to advocate 

for a broader, historically informed jurisprudence that harks back to 

the values and goals of Brown v. Board of Education, even while we 

persist on preserving the holistic consideration of race in 

admissions." 1 30 Bollinger, like other affirmative action supporters, 

emphasize that the goal of race consideration in admissions is to 

carry on the legacy of Brown. A spokesperson for BAMN, one of 

the groups that filed an amicus brief on behalf of the Michigan Law 

School, remarked that Grutter would determine "whether Brown v. 

Board of Education is real or is a dead letter." 1 3 1 Supporters of 

affirmative action saw it as a means to ensure people of color would 

have equal opportunity and rights, which started with Brown. 

Brown was one of the first cases where the Court recognized 

that discrimination on the basis of race is unconstitutional. Professor 

Alexander Bickel once described Brown as determining: 

"Discrimination on the basis of race is illegal, immoral, 

unconstitutional, inherently wrong, and destructive of democratic 

128 Barker et al., supra note 94, at 556. 
129 Grutter v. Bollinger, 539 U.S. 306, 345 (2003). 
130 Bollinger, supra note 66, at NA(L) 
13 1 Civil Rights Organizations Call for March, supra note 47, at 1. 

ago, so racial discrimination was not gone and thus affirmative 

action was necessary. 129 Though Brown, like Sweatt, does not 

explicitly deal with affirmative action, it has been cited by many to 

promote the argument of remedying past discrimination. 

Lee Bollinger, former Dean of Michigan Law School, a 
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society." 1 32 This statement reflects the basic premise of Brown and 

"accurately captured . . .  the assumption that, in the normal course of 

events, an individual's race should not be taken into account when 

[the] government acts." 1 3 3  This assumption is one that critics of 

affirmative action use to back up their argument. If Brown reflected 

that race should not be considered, then affirmative action, which 

does exactly that, violates the precedent set forth in Brown. 

Interestingly, Brown is cited by both sides to the affirmative action 

debate but for different reasons. Critics of affirmative action believe 

Brown prohibits the consideration of race, while supporters find that 

affirmative action is necessary to remedy the past effects of 

discrimination as kick-started by Brown. 

The Court's opinion in Grutter cited numerous other seminal 

cases besides Sweatt and Brown. One of the most significant is the 

case of Regents of the University of California v. Bakke. This case 

was countlessly cited and referenced in Grutter due to its inherent 

relevance and importance. As noted by Justice O'Connor, Bakke 

involved the review of a "racial set-aside program that reserved 16 

out of 100 seats in a medical school class for members of certain 

minority groups." 1 34 The University of California at Davis Medical 

School reserved 16 seats for minority students, leaving only 84 seats 

open for white applicants. 1 3 5 When Allan Bakke, a white man, 

applied twice to the Medical School, he was denied both times. 1 36 

The 16 reserved seats were of particular concern in the Medical 

School's admissions process; after all, it gave the impression that 

the Medical School was engaging in a quota system. In addition to 

132 Killenbeck, supra note 101, at 11. 
133 Id 
134 Barker et al., supra note 94, at 552. 
135 David M. O'Brien, STORM CENTER: THE SUPREME COURT IN AMERICAN 

POLlTICS 298 (10th ed. 2014). 
136 Id 
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this concern, Bakke noted that the minorities admitted by the 

Medical School had lower GP As and MCAT scores than he did. 1 37 

He claimed the Medical School had subjected him to "reverse 

discrimination" by preferring to admit applicants of a minority.e1 3 8 

He had raised a controversial and unsettled issue, and the Court had 

to determine its constitutionality. 

Bakke did not reach a conclusion by a majority; the Court 

released a fractured decision with six separate opinions. 1 3 9 

Ultimately, the only holding that came out of Bakke was: "[The] 

State has a substantial interest that legitimately may be served by a 

properly devised admissions program involving the competitive 

consideration of race." 140 Universities could consider race under a 

correctly implemented admissions policy. 

The Court "did not outline the specifics of a narrowly-tailored 

admissions program that considers race." 14 1 For clarification on 

what the Bakke Court's fundamental ruling was, the opinion of 

Justice Lewis Franklin Powell, Jr., has become the "touchstone for 

constitutional analysis of race-conscious admissions policies." 142 

Because of this, Justice O'Connor spent time in her opinion to 

explain Justice Powell's opinion in Bakke. 

In general, Justice Powell upheld affirmative action programs. 143 

To him, affirmative action programs were beneficial for diversity 

purposes. He saw "the attainment of a diverse student body" as a 

compelling reason for the medical school to use race as a factor in 

131 Id 
138 Barker et al., supra note 94, at 552. 
139 Id 
140 Id at 553. 
14 1 Mollie Farrell, Implementing Equal Access to Education: United States v. 

Virginia and Grutter v. Bollinger, 5 GEO. J. GENDER & L. 289, 306 (2004). 
142 Barker et al., supra note 94, at 553. 
143 O'Brien, supra note 135, at 298. 
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"only one element in a range of factors a university properly may 

consider in attaining the goal of a heterogenous student body." 145 

its admissions process. 144 But Justice Powell did not endorse all 

forms of affirmative action. In fact, the way the medical school went 

about achieving diversity-through a quota system-was 

unconstitutional in his view. Quota systems gave too much 

consideration to race. Justice Powell merely thought race should be 

Hence, Justice Powell found that race could be one factor 

considered out of many other factors. His opinion can also be 

summarized as deciding that race can be viewed as a "plus" in an 

applicant's file so long as it does not "insulate the individual from 

comparison with all other candidates for the available seats." 146 

Using race as a predominant factor, which Justice Powell saw as 

inherent of quota systems, was not permitted under the Constitution. 

Nevertheless, race could be a "plus" factor. 

In Grutter the Law School stressed the relevance of Bakke, 

arguing that it had designed its admission program to comply with 

Bakke.e147 The admissions policy of the Law School does seem 

compliant with Justice Powell's line of reasoning. The policy, 

according to the Law School, "uses race as a factor in admissions, 

as part of a broad array of qualifications and characteristics of which 

racial or ethnic origin is but a single though important element." 148 

These intentions of the policy seem nearly identical to Justice 

Powell's finding that race can be considered as a plus factor. Indeed, 

the majority in Grutter thought the same. Justice O'Connor wrote in 

her opinion: 

144 Barker et al., supra note 94, at 553. 
14s Id 
146 Killenbeck, supra note 101, at 16. 
147 Farrell, supra note 141, at 300. 
14s Id 
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as one factor among many, in an effort to assemble a student 
body that is diverse in ways broader than race. Because a 
lottery would make that kind of nuanced judgment 
impossible, it would effectively sacrifice all other education 

The Law School's current admissions program considers race 

values, not to mention every other kind of diversity.e149 

considers race as one of many factors in an applicant's file. This 

This statement reflects what Justice Powell had in mind as a 

permissible form of affirmative action: a program that simply 

type of program was present at the Law School. 

Lastly, the case of Hopwood v. Texas was instrumental in the 

Grutter decision. Perhaps the most intriguing fact about Hopwood is 

that it is not a U.S. Supreme Court case. In July 1996, the U.S. 

Supreme Court refused to review Hopwood, 1 50 so the case never 

made it to the highest Court in the land. Yet, this fact does not 

prevent Hopwood from being extremely influential on Grutter. 

Generally, Hopwood held that diversity is not a compelling state 

interest.e1 5 1  The U.S. Fifth Circuit Court of Appeals that ruled on 

Hopwood did not believe the diversity argument was compelling 

enough to set affirmative action programs in place. The Fifth Circuit 

Court invalidated the University of Texas Law School's race-based 

admissions process. 1 52 The Fifth Circuit Court's decision was in 

direct contradiction with Bakke, decided almost two decades 

beforehand. Hopwood addressed Justice Powell's opinion in Bakke 

but seemed to view the decision as a suggestion instead of 

established law. The Fifth Circuit cited the fragmented, weak 

holding of Bakke to excuse itself from following that precedent; it 

also noted that the Court's rulings after Bakke had raised doubts 

149 Barker et al., supra note 94, at 559. 
150  Sander & Taylor, JR., supra note 22, at ch. 13. 
1 5 1  Barker et al., supra note 94, at 552. 
152 Parks, Jr., supra note 32, at B 11. 
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about its validity.e1 53 The Fifth Circuit decided to rule against what 

was established in Bakke and strike down affirmative action 

programs under its jurisdiction. When the U.S. Supreme Court did 

not review the Fifth Circuit's decision, it "prompted widespread 

speculation that a majority of the [U.S. Supreme Court] justices 

were comfortable with the result" of Hopwood. 1 54 This speculation 

would be proved wrong with the decision in Gruffer, in which 

diversity was ruled a compelling state interest. 

C. The Courte's Rationale 

The Court's opinion in Gruffer did not only depend on 

important Supreme Court cases but also on the Fourteenth 

Amendment's Equal Protection Clause and Title VI of the Civil 

Rights Act of 1964. As Justice O'Connor expresses in the majority 

opinion: "The Equal Protection Clause provides that no State shall 

laws. 

'deny any person within its jurisdiction the equal protection of the 

"'1 55  The Equal Protection Clause guarantees that all 

individuals are treated equally in the eyes of the law. This basic 

promise ties directly into Title VI of the Civil Rights Act of 1964, 

which prohibits racial discrimination in public schools. 156  The 

promise of equal protection is applied to education by Title VI 

because federal-funded universities cannot discriminate against 

individuals on the basis of race or subject them to inequality.e1 57 

Simply put, Title VI ensures equal protection to individuals 

involved with a federally-funded university. 

Like Grutter, Bakke relied on the Equal Protection Clause and 

Title VI in his case against the University of California, Davis. In 

153 Grutter v. Bollinger, supra note 38, at 3. 
154 Sander & Taylor, Jr., supra note 22, at ch. 13. 
155  Barker et al., supra note 94, at 554. 
156 Caldwell, supra note 80, at 198. 
151 Id 
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Bakke, Chief Justice Rehnquist, Justice Burger, and Justice Stewart 

"voted to strike down quota systems as an impermissible racial 

classification under Title VI." 1 5 8  To them, whether the school's 

admissions policy was constitutional or not, it still violated Title VI 

and thus should be revised. 1 59  In Grutter, the Court ruled that the 

Law School's critical mass method did not violate Title VI.e1 60 The 

Grutter Court also determined that 

the Equal Protection Clause does not prohibit the Law 
School's narrowly tailored use of race in admissions decisions 
to further a interest in obtaining the 
educational benefits that flow from a diverse student body . 1 6 1  

According to the Court, the Law School did not violate Title VI of 

the 1964 Civil Rights Act or the Equal Protection Clause of the 

Fourteenth Amendment. Though the Court of considered both laws, 

it did give more weight to precedent, especially Bakke. 

Ill . LASTING SIGNIFICANCE 

The holding in Grutter v. Bollinger had a ripple effect across the 

nation, with vastly different reactions among the populace. Section 

A will summarize the public's response to the case. Section B will 

specify the reaction of the state government of Michigan. Section C 

will introduce subsequent court cases which the ruling in Gruffer 

provided inspiration and influence. 

A. Public Response 

Affirmative action and the debate about the role of race in the 

educational sphere did not end with Grutter. At the time of Grutter, 

it had been twenty-five years since the Court addressed the use of 

158 O'Brien, supra note 135, at 299. 
159 Id 
160 Barker et al., supra note 94, at 560. 
161  Id 
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race in public higher education. 1 62 Naturally, once the Court finally 

released a decision on that issue, the rest of the nation reacted. Some 

believe the Grutter decision "was a tragedy for all Americans." 1 63 

And others, like University of Michigan president Mary Coleman, 

thought that Grutter gave public universities "the green light to 

pursue diversity." 1 64 Though public opinion about the Grutter ruling 

was highly polarized, both sides could agree that the case would 

have lasting significance and enduring impact on the United States. 

Subsequent legislation and court cases proved how influential 

Grutter was. 

B. State Response 

In 2006, three years after Grutter, the state of Michigan passed 

Proposal 2, which prohibited the state government from 

"discriminating against, or granting preferential treatment to, any 

individual or group on the basis of race, sex, color, ethnicity or 

national origin." 165  The proposal was a direct response to Grutter. 

Enactors of the proposal noted, "Nothing in the Court's ruling 

suggested that because racial preferences are permitted by the 

Constitution that the states can't ban them." 166 Because Proposal 2 

prevented preferential treatment, affirmative action in the state of 

Michigan was also eliminated. 167 This ban affected the University of 

Michigan, which used affirmative action programs as allowed by 

the Grutter Court. In fact, minority enrollment at the University 

162 Jost, supra note 55, at 1. 
163 Id at 5. 
164 Id at 5. 
165 Shikha Dalmia, Allow States to Decide on Affirmative Action, USA TODAY, 

Oct. 14, 2013, at 9A. 
166 Id 
167 Anemona Hartocollis, New Paths to College Diversity, N.Y. TIMES, Jan. 5, 

2016, at Al. 
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dropped significantly due to Proposal 2. 168  It seemed that, without a 

race-conscious admissions program, the University of Michigan 

could not achieve a diverse study body. 

The decline of minority students at the University suggests that 

the Law School in Grutter had a decent reason to pursue diversity. 

Had the Law School not pursued diversity through affirmative 

action, minority enrollment could have decreased, as illustrated 

when Proposal 2 was implemented. In addition, Proposal 2 

demonstrated how controversial the Grutter decision was and how it 

prompted backlash as much as it did praise. Even the state of 

Michigan, which seemed on the side of affirmative action in 

Grutter, consisted of several residents who disagreed with 

affirmative action and thus voted in Proposal 2. Indeed, the majority 

of Michigan voters ( 5 8%) upheld the ban. 169 

Further, Proposal 2 disregarded the Court's decision in Grutter. 

The proposal essentially found a loophole to find a way around 

what the Court had recently established. Perhaps this shows that 

some did not take Grutter seriously, whether because they disagreed 

with it or because the decision was so fractured. Yet another 

possibility is that Grutter was taken seriously, hence the intense 

backlash and support it received. Either way, Grutter clearly had an 

C. Judicial Response 

Grutter influenced future legal cases as well. Parents Involved 

in Community Schools v. Seattle School District No. I presented the 

issue of whether students can be assigned to K-12 public schools on 

the basis of race. 1 70 In Seattle, a group of parents claimed that their 

16s Id 
169 Dalmia, supra note 165, at 9A. 
170 Daniel Fisher, SCOTUS Upholds Affirmative Action, In Theory At Least, 

FORBES, June 2013, at 2. 
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children were being "denied assignment to their chosen high school 

in the district because of their race." 1 7 1  Indeed, thehigh schools in 

that district "considered an applicant's race as well as the impact on 

racial balance of a school's racial demographics in student 

assignments." 1 72 The parents claimed that the school district was 

acting unconstitutionally. 

They alleged that their children's right to equal protection under 

the Fourteenth Amendment was compromised by the school 

assignments. 1 73 Parents Involved, in essence, raised the question of 

whether race could be considered in K-12 school assignments. 

Because this question was similar to that in Grutter, Parents 

Involved cited it as precedent worth consideration by the Court. 1 74 

Consequently, when the U.S. Supreme Court reviewed Parents 

Involved, it had to address its past decision in Grutter while making 

a new ruling. In Parents Involved, the Court held that the Seattle 

School District had violated the Equal Protection Clause of the 

Fourteenth Amendment. 1 75 The Court also ruled that the district had 

not narrowly tailored its assignment method to serve a compelling 

state interest. 1 76 The Court encroached into Grutter territory. It had 

decided that the school district's claimed interest, diversity, was not 

compelling enough to allow consideration of race in school 

assignments. 1 77 In Grutter, diversity was a compelling interest. The 

17 1 Joseph 0. Oluwole, Revisiting Parents Involved V. Seattle School District: 
Race Consciousness and the Government-Speech Doctrine, 43 GOLDEN GATE U. 
L. REV. 393,t414 (2013). 

172 Id 
113 Id 
174 Michelle Adams, Stifling the Potential ofGrutter V. Bollinger: Parents 

Involved in Community Schools V. Seattle School District No. 1, 88 B.U. L. REV. 
937, 979 (2008). 

175 Id at 978. 
176 Id at 979. 
177 Id 
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Court had to determine why diversity was compelling in Grutter but 

not in Parents Involved. Ultimately, the Court clarified that student 

body diversity is only compelling "in the context of higher 

education." 1 78 This meant that Grutter did not govern Parents 

Involved, at least in the opinion of the majority.e1 79 The reason 

Parents Involved gave the victory to the parents was because the 

issue took place in high schools rather than a university or 

professional school. 

In a way, Parents Involved influenced Grutter as much as 

Grutter influenced it. Parents Involved limited diversity interests to 

higher education. Those in support of affirmative action and the 

diversity argument were displeased with Parents Involved. Some 

claimed Parents Involved erased the legacy of Brown, which had 

been respected in Grutter. 1 80 They called Parents Involved 

"enormously harmful" and a few went so far as to accuse the 

Roberts Court of harboring a "deep hostility" toward remedying 

past and present racial discrimination. 1 8 1  Critics of affirmative 

action recited Chief Justice John Roberts' remark in Parents 

Involved to explain their side: "The way to stop discriminating on 

the basis oferace is to stop discriminating on the basis oferace." 1 82 

These reactions to Parents Involved reflect societal interests and 

concerns about racial issues, particularly affirmative action. Parents 

Involved carried on the impact of Grutter by maintaining public and 

national interest. 

Grutter also lived on in Fisher v. Texas. Abigail Fisher, a white 

woman, claimed she was denied admission to the University of 

118 Id 
119 Id 
180 William Yeomans, Erasing Brown, NATION, Oct. 15, 2015, at 15, 16. 
1 8 1  Id 
182 Racial Preferences Redux, WALL STREET JOURNAL - EASTERN EDlTION, Feb. 

22, 2012, at A4 
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Texas because of her race. 1 83 Fisher further alleged that the 

University's admissions process resulted in the admittance ofeless 

qualified minority applicants. 1 84 The University's admission process 

utilized an Academic Index and a Personal Achievement Index to 

determine which applicants to admit. The Personal Achievement 

Index consisted of several factors like race, as well as community 

service and extracurricular activities.e1 8 5  According to Fisher, the 

Personal Achievement Index unlawfully considered race and thus 

violated her guarantee to equal protection under the Fourteenth 

Amendment.e1 86 

The University of Texas countered Fisher's argument by stating 

that the point of its admissions process was 

the Law School in Grutter, the University presented the diversity 

argument before the Court in Fisher. As in Grutter, that argument 

"not to favor applicants 

with any particular background" but to promote diversity . 1 87 Like 

won. More specifically, the Fisher Court ruled in favor of the 

University of Texas' race-based admissions program. 1 8 8  The Court 

noted that the University's interest in diversity was compelling and 

narrowly tailored to achieve that interest. 1 8 9  This conclusion was a 

similar if not the same conclusion that the Court had drawn in 

Grutter. Even the justices noticed as much. Justice Kennedy thought 

183 Herb Boyd, A Docket of Critical Cases for the Supreme Court, N.Y. 
AMSTERDAM NEWS, Oct. 4, 2012, at 4. 

184 Jordan Bartley Mack, Born in the Red: How Affirmative Action Could Cure 
the Race-Credit Divide, 55 Hous. L. REv. 1157, 1181 (2018). 

185 Seth Cline, Diversity Policies Revisited, U.S. NEWS DIGITAL WKLY., Oct. 
12, 2012, at 9. 

186 Id 
187 Stephen Engel, Expanding Opportunity for All: Moving Past Zero-Sum 

Notions of Affirmative Action to Promote Both Freedom and Equality, 53 TULSA 
L. REV. 241,t241 (2018) 

188 Mack, supra note 184, at 1181. 
189 Id 



were happy with Fisher. Sherrilyn Ifill, president of the NAACP 

Legal Defense and Education Fund, stated,"We're gratified that the 

Court has essentially upheld that [Grutter's] framework." 195  Fisher 

also commanded a large amount of amicus briefs, especially on the 

side of the University. In total, seventy-three amicus briefs were 
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Fisher would benefit from additional fact-finding. 1 90 He then added 

that without more facts, Fisher meant "we're just arguing the same 

case [as Grutter] . . .  It's as if nothing had happened." 1 9 1  Although 

Fisher was so similar to Grutter it seemed redundant, it was helpful 

to reaffirm Grutter and the Court's stance on affirmative action. 

Fisher gave the Court the opportunity to strengthen its position on 

affirmative action after a severely split and divisive ruling in 

Grutter. 

Because the Court was able to reaffirm Grutter in Fisher, 

universities felt comfortable pursuing diversity goals in 

admissions. 1 92 But as in Grutter and Parents Involved, Fisher was 

brought public response. Critics of the decision felt that the 

University's policy was a quota system, which was established as 

unconstitutional in Bakke. 1 93 The Court was chastised for again 

supporting affirmative action. To some, affirmative action 

emphasized "equality of result instead of equality of opportunity 

and . . .  the color of individuals' skin over the content of their 

character." 1 94 Groups and individuals on the other side of the debate 

190 Daniel Fisher, Supreme Court May Punt Affirmative-Action Case Back For 
Another Look, FORBES, Dec. 2015, at 34. 

19 1 Id 
192 Mary Ziegler, What Is Race: The New Constitutional Politics of Affirmative 

Action, 50 CONN. L. REV. 279,t279 (2018). 
193 Editorial, Narrowly Tailored to Make the Grade, WASH. POST, Dec. 9, 2015, 

attA16. 
194 John Yoo, Race and the Constitution, NAT'L REV., Jan. 28, 2013, at 39, 39. 
195 John Schwartz & Richard Perez-Pena, Lacking Definitive Ruling, Both Sides 

Claim Victory, N.Y. TIMES, June 25, 2013, at Al2. 
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filed on behalf of the University . 1 96 This shows the public's 

continued engagement with Court affirmative action cases. 

Last but not least, affirmative action litigation is happening in 

the present. Harvard College is facing charges of racial 

discrimination; it "stands accused of illegal discrimination against 

Asian Americans-an overrepresented minority." 1 97 Students for 

Fair Admissions, the group that brought the suit, claimed that 

Harvard uses a quota system in its admissions process to "achieve 

and Fisher but is rooted in the discrimination of a different racial 

group: Asian Americans. Though the verdict on the case is 

uncertain and the U.S. Supreme Court may or may not hear the case 

in the future, it is the prime example of how relevant affirmative 

action still is in the U.S. Cases like this one, as well as Parents 

Involved and Fisher, illustrate that the issues in Grutter will 

continue to be debated by the courts, as well as the public. 

Presently, affirmative action remains a pressing civil liberties 

concern, and what the Court ruled in Grutter will be remembered as 

this concern continues to develop in the U.S. legal system. 

196 Lucy McKeon, Racial Justice?, NATION, Nov. 2012, at 5. 
197 Robert VerBruggen, Harvard's Discrimination Problem, NAT'L REV., 

October 15, 2018, at 34, 34. 
198 Katie Reilly, With Harvard on Trial, So Is Affirmative Action, TIME, Oct. 29, 

2018, at 7, 8. 
199 Id 

essentially the same racial balance year over year." 1 98  They also 

contend that Harvard assigns a lower "personal rating" to Asian 

applicants, who usually outperform other applicants in academics 

and extracurricular. 199  This new case is strikingly similar to Grutter 



56 CAPSTONE JOURNAL OF LAW AND PuBLIC POLICY [2: ]  



Is REACHING NEW HEIGHTS A NEW Low? 

A STUDY ON SUPREME COURT JUSTICES AND 

LOWER COURT REVERSAL RATES 

Lynsey Smith 

INTRODUCTION 

I. CONTEXTUAL INFORMATION 

A. Theories of Reversal 

B. Reversals by the Numbers 

IL RESEARCH METHODS 

III. CASE STUDIES 

A. Clarence Thomas 

B. Ruth Bader Ginsburg 

C. Sonia Sotomayor 

D. Ninth Circuit Court of Appeals 

E. Seventh Circuit Court of Appeals 

IV. ANALYSIS 

A. Justices Thomas, Ginsburg, and Sotomayor 

B. Seventh and Ninth Circuit Courts of Appeals 

C. Reversal Rates 

D. Reversal Rates and Newly Appointed Justices 

CONCLUSION 

INTRODUCTION 

On October 6, 2018, America awaited the confirmation or the 

rejection of a controversial new Supreme Court Justice. The process 

began on July 9, 20 18, when President Donald J. Trump announced 

he was nominating Judge Brett Kavanaugh to fill the vacancy left 

behind by retired Justice Anthony Kennedy. Politics aside, 

Kavanaugh was an interesting pick for the Court. Justice Kennedy, 
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who was nominated by Republican President Ronald Reagan, "was 

seen as a swing vote who sometimes sided with Democratic 

appointees to the court," whereas Kavanaugh is expected to be 

anything but a swing vote. 1 The confirmation of Justice Kavanaugh 

on October 6 lead to a shift in Supreme Court ideology: The Court 

now sits further right with five conservative Justices. This calls into 

question how this new appointment will impact the court system, 

particularly in regard to reversal rates. I argue that an appointment 

of a new justice to the Supreme Court does influence the Court, but 

this influence is indirect and dependent on partisan politics. 

I will examine the impact of newly appointed Supreme Court 

justices on the reversal rates of lower courts, namely the Seventh 

and the Ninth Appellate Circuit Courts, as well as the role of 

partisan politics in an allegedly nonpartisan Supreme Court by 

considering how higher courts use reversals as a way of ensuring 

uniformity of justice and how that uniformity is either positive or 

negative. Justices Clarence Thomas, Ruth Bader Ginsburg and 

Sonia Sotomayor will be examined as case studies to help us better 

understand this. I will also comment on how reversals could be just 

another element of the checks and balances system of the American 

government and might not be positive or negative to the court 

system. 

I. CONTEXTUAL INFORMATION 

A. Theories of Reversal 

This section will offer a brief examination of the existing 

literature which centers around the implications of reversal rates. 

1 Sophie Tatum, Brett Kavanaugh 's Nomination: A Timeline, CABLE NEWS 
NETWORK, (2018), http://www.cnn.com/interactive/2018/ 10/politics/timeline
kavanaugh/, (last visited Nov. 29, 2018). 

http://www.cnn.com/interactive/2018
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Joseph Smith in his Patterns and Consequences of Judicial 

Reversals: Theoretical Considerations and Data from a District 

2019] Is Reaching New Heights a New Low? 

Court explains how reversals are "critical for maintaining coherence 

and consistency in a judicial system" and are necessary to ensure 

new legal policies are put into place.2 However, Smith also 

discusses the ways in which reversals can impact a judge. Operating 

under the assumption that a judge does not want their ruling 

reversed at a higher court, Smith argues a reversal serves as an 

indicator that the lower court judge interpreted the law incorrectly, 

or that a reversal will often cause a judge to feel as if he or she has 

"lost some of the respect of the legal community."3 

However, Stephen Choi, Mitu Gulati, and Eric Posner in their 

requires them "sometimes to conduct new trials and usually hear 

new motions."4 That is, reversals are not bad because of possible 

embarrassment or insult, they simply add more to a judge's docket. 

Lastly, David Klein and Robert Hume theorize that a high reversal 

rate of a district court "might reduce opportunities for professional 

article What Do Federal District Judges Want? An Analysis of 

Publications, Citations, and Reversals argue that while reversal is 

still unfavorable to district court judges, it is unfavorable because it 

2 Joseph L. Smith, Patterns and Consequences of Judicial Reversals: 
Theoretical Considerations and Datafrom a District Court, 28 JUSTICE SYSTEMS 

J. 28 (2006). 
3 Id at 30. 
4 Stephen J. Choi et al., What Do Federal District Judges Want? An Analysis of 

Publications, Citations, and Reversals, 28 J. OF L., ECON, AND ORGANIZATION 58 
(2012). 
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recognition and advancement" to positions in the appellate court for 

the district court judges. 5 

Rachael Hinkle, Andrew Martin, Jonathan David Shaub, and 

Emerson Tiller, however, have a different view on reversals. Their 

paper, A Positive Theory and Empirical Analysis of Strategic Word 

Choice in District Court Opinions, focuses on how federal district 

court judges try to evade opinion reversals using hedging language 

that makes opinions harder to attack, and intensifying language that 

makes statements easier to falsify.6 While this article was not 

focused on reversals being inherently good or bad, it did remark on 

how judges sometimes change how opinions are dictated in order to 

not be reversed on appeal. I plan on studying how this modified 

behavior impacts the court system as a whole. 

While these are well conducted studies on district courts, Smith 

focuses solely on the District Court of Washington, D.C. , where the 

number of judges in this study account for less than two percent of 

the total amount of district judges. 7 The District Court of 

Washington, D.C. , is not a fair measure of other district courts 

court system as a whole. 

because it is so fundamentally different. While the work of Hinkle 

et al. focused on modified judicial behavior to avoid reversals, the 

work failed to remark on how this modified behavior impacts the 

5 Robert J. Hume & David E. Klein, Fear of Reversal in Lower Court 
Compliance, 3 L. & SOCIETY REV. 582 (2003). 

6 Rachel K. Hinkle et al., A Positive Theory and Empirical Analysis of Strategic 
Word Choice in District Court Opinions, 4 J. OF LEGAL ANALYSIS 1 (2012). 

7 Smith, supra note 2, at 29. 
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B. Reversals by the Numbers 

from 1928-1992 and found that there is no evidence that fear of 

Frank Cross in his article Decision Making in the U.S. Circuit 

Court of Appeals conducted an empirical study with data collected 

from the Appeals Court Database concerning court opinions issued 

Supreme Court reversal impacts appellate decision-making. 8 

However, regardless of whether or not reversals impact decision 

making, reversal rates are often used as a way of ranking appellate 

circuit courts. In Supreme Court Reversal Rates: Evaluating the 

Federal Court of Appeals, Roy Hofer goes on to give the Seventh 

Circuit an 'A' for having the lowest reversal rate at fifty-five 

percent and gives the Ninth Circuit a 'C-' for having a reversal rate 

of eighty percent. 9 Hofer indicates that because eighty percent of the 

cases the Supreme Court chooses to hear from the Ninth Circuit end 

up being reversed, the Ninth Circuit is an inferior court. 

Stephen J. Wermiel would disagree with Hofer. In his article, 

Supreme Court Reversals: Exploring the Seventh Circuit, Wermiel 

argues that "criticism of a circuit for its reversal rate by the Supreme 

Court is misplaced" and that "far too much significance is attached 

to reversal rates as a measure of the caliber of a circuit performance 

or abilities." 10 Kevin Scott supports Wermiel's research. In his 

paper, Reversals of the Seventh Circuit, Scott attempts to explain 

why the Ninth Circuit has such a high reversal rate. One of his 

CALIFORNIA L. R. 1460 (2003). 

of Appeal

8 Frank B. Cross, Decision Making in the U.S. Circuit Court of Appeals, 91 

9 Roy E. Hofer, Supreme Court Reversal Rates: Evaluating the Federal Court 
s, 2 LANDSLIDE 1 (2010). 

10 Stephen J. Wermiel, Supreme Court Reversals: Exploring the Seventh 
Circuit, 32 SOUTHERN ILLINOIS UNIV. L.J., 646, 646-647 (2008). 
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Court conservatism" is the reason for the high reversal rates, not the 

Ninth Circuit's inability to properly apply the law . 1 2 

The common assumptions present in the literature are that the 

Supreme Court will only hear cases that are likely to be reversed, 

that reversals are indicative of a failing court system, and that 

judges do not want their opinion to be reversed by a higher court. 

theories includes ideological disagreements between the Ninth 

Circuit and the Supreme Court . 1 1  Scott theorizes that the "persistent 

Ninth Circuit liberalism in the presence of increasing Supreme 

As a result, judges will tailor their opinions to how they think 

impact of a reversal on the presiding judge would not be held in 

high consideration, as the evaluation should focus on how the 

reversal impacts the court as a whole . Focusing on the judges when 

evaluating a court system neglects how the court serves the people 

and most of the literature evaluates courts based on how reversals 

impact judges . 

IL RESEARCH METHODS 

appellate courts will rule . Another alarming assumption is that 

opinion reversals are inherently bad because of how a reversal 

adversely impacts a judge . When evaluating the court, the ideal 

To study the implication ofereversal rates, I will conduct a cross

sectional analysis, utilizing data from the American Bar Association 

and the U.S. Court System to understand why court reversals 

happen, why certain circuits are reversed more than others, and 

whether these reversals are a result of sloppy jurisprudence. I will 

1 1  Kevin M. Scott, Supreme Court Reversals of the Ninth Circuit, 48 ARIZONA 

L. REV. 345 (2006). 
12 Id at 345. 

https://Court.11
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be analyzing data from the Seventh and Ninth Circuit Courts of 

Appeals since the first is overturned on appeal the least and the 

second is overturned more frequently than any other circuit court. I 

analyze reversal rates to determine if they increase or decrease 

shortly after a new justice has assumed the bench, or if the reversal 

rates appear to be unaffected by the new justice. 

To study how a new Supreme Court justice could impact 

reversal rates in the federal appellate circuits courts, I will conduct 

three case studies on Supreme Court justices. These case studies 

will follow the appointment process, significant opinions, issues 

faced, legal theories, and how these justices acted on the bench. I 

will also cross reference the data mentioned above surrounding the 

Ninth and Seventh Circuit Courts to determine if this justice 

impacted reversal rates of the federal appellate circuit courts. 

The research mentioned above along with a study on the 

evolution of the nomination process will help detect a partisan shift. 

I will compare the directions outlined in the U.S. Constitution 

regarding Supreme Court appointments with the processes that have 

been implemented up to the present day. By tracking the evolution 

of the nomination process, I hope to detect when and how partisan 

politics crept into the judicial branch. 

III. CASE STUDIES 

The three judges described below were chosen because they 

represent different ideologies and were confirmed to the court by 

different margins. This section will serve to introduce relevant parts 

of their biographies in order to better understand how particular 

justices might impact reversal rates. 
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A. Clarence Thomas 

Justice Thomas was appointed by George H.W. Bush from his 

position on the United States Court of Appeals for the District of 

Columbia Circuit following the resignation of Justice Brennan in 

July 1990. He had a contentious appointment process, ending with a 

confirmation in a close vote of 52 to 48 in the Senate. Justice 

Thomas is one of the most conservative justices to ever sit on the 

bench, and because of these values he faced staunch opposition 

from various organizations during his confirmation. 

The National Association for the Repeal of Abortion Laws, for 

example, was the largest group against Thomas' confirmation, 

spending over $100,000 on pro-choice television ads that portrayed 

him as a new threat to abortion rights. 1 3 Thomas also had difficulty 

decided to not take a stance. However, the Southern Christian 

Leadership Conference decided to make the "pragmatic" decision to 

support Thomas' appointment. 14 These examples, along with sexual 

assault allegations, serve to explain, in part, Thomas's narrow 

margin of confirmation. 

B. Ruth Bader Ginsburg 

Justice Ginsburg was appointed by President Clinton and 

assumed office in August 1993e. During her confirmation hearing, 

Ginsburg addressed controversial issues and answered questions 

13 Andrew Peyton Thomas, CLARENCE THOMAS : A BIOGRAPHY 360 (2001). 
14 Id at 357 

gaining the support of African American groups. The national 

chapter of the National Association for the Advancement of Colored 

People publicly denounced the nomination and the Urban League 

https://appointment.14
https://rights.13
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directly - a strategy a potential justice typically shies away from. 

She was nonetheless confirmed by a vote of 93-3 . When Justice 

Ginsburg began her legal career, the country had few women law 

professors, and when she left academia, her colleagues expressed 

concern about her ability to serve as a federal judge based on her 

gender.e1 5 

Typically, justices do not share personal opinions on 

controversial social issues, but Justice Ginsburg has not followed 

that precedent. She is known for maintaining liberal opinions on 

abortion and women's rights. I will examine whether her outspoken 

nature influenced how lower courts decide their cases. 

C. 

Justice Sonia Sotomayor was 

Sonia Sotomayor 

appointed by President Obama and 

assumed office in August 2009. She was confirmed to the Senate 

with support from the Democrats and mild reluctance from the 

Republicans with a vote of 68-31. Prior to the Supreme Court, 

Justice Sotomayor served as a District Judge for the Southern 

asserted the importance of the Appellate Court and has remarked 

District of New York and as a Judge on the United States Court of 

Appeals for the Second Circuit. Additionally, Justice Sotomayor has 

that the Appellate Court is where policy is often tested and 

established. Justice Sotomayor also believes it is impossible to 

make judicial decisions without influence from personal values. 

Due to her beliefs, empathy is an important element of her opinions. 

Additionally, Justice Sotomayor emphasizes diversity in her legal 

theory, remarking that: 

15 Herma Hill Kay, Ruth Bader Gins burg, Professor of Law, 1 COLUMBIA L. 
REV. 20 (2004). 
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society-and not fractured because that's the nature of 
government today, but fractured because we are a community, 
as is every community in the world, with competing interests 
. . .  what law is trying to do, and what government is trying to 

as a government attorney you represent a very fractured 

do, is to harmonize those interests along lines that we can live 

with. 1 6  

She supports the rights of the accused and has largely changed the 

legal scholarship surrounding police brutality, capital punishment, 

and abuse in prison and tends to vote liberally. 

D. Ninth Circuit Court of Appeals 

The Ninth Circuit Court consists of fifteen districts: Alaska, 

Arizona, Central District of California, Eastern District of 

California, Northern District of California, Southern District of 

California, Guam, Hawaii, Idaho, Montana, Nevada, Northern 

Mariana Islands, Oregon, Eastern District of Washington, and 

Western District of Washington. 17 The headquarters of the Circuit, 

which holds twenty-nine judgeships, is located in San Francisco but 

the Court also holds regular meetings in Seattle, Portland, and 

Pasadena. 

This court is the most reversed in the United States Court 

System. From 1999 to 2008, during which time Justice Thomas and 

Justice Ginsburg were both on the bench, of the Ninth Circuit 

decisions reviewed by the Supreme Court, one in five were 

affirmed, the same amount were vacated, and the remaining three 

16 Transcript: A Conversation with Justice Sonia Sotomayor, Albany Law 
School Dean Alexander Moot Courtroom Monday, April 3, 2017, 81 ALB. L. REV. 
725, 729 (2017t/ 2018). 

17 What is the Ninth Circuit?, www.ca9.uscourts.gov/judicial_council/what_ 
is_the_ninth_circuit.php, USCOURTS, (last visited Dec. 1, 2018). 
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fifths of cases were reversed. 1 8  Moreover, from 2010 to 2015, the 

Supreme Court reversed nearly eighty percent of the cases from the 

Ninth Circuit while the reversal rate for all federal circuits was 

around seventy percent. 1 9  

E. Seventh Circuit Court of Appeals 

The Seventh Circuit Court of Appeals includes the Central 

District of Illinois, Northern District of Illinois, Southern District of 

Illinois, Northern District of Indiana, Southern District of Indiana, 

Eastern District of Wisconsin, and Western District of Wisconsin. 

The eleven-judge Seventh Circuit, with headquarters in Chicago, 

was established in 1891. The American Bar Association has given 

the Seventh Circuit a grade of "A", and is the only Circuit Court to 

receive this mark, because the court has the lowest reversal rates of 

the other Federal Appellate Courts at about fifty-five percent, the 

median reversal rate being close to seventy percent. 20 The Seventh 

Circuit is largely without controversy and rarely receives national 

attention; the most recent notice of the Seventh Circuit arose 

because the newly appointed Justice, Brett Kavanaugh, used to 

preside over this court. 

18 Hofer, supra note 9, at 1. 
19 Lauren Carroll, No, The 9th Circuit isn't the 'most overturned court in the 

country, ' as Hannity says, POLITIFACT, (Feb. 10, 2017, 5:29 PM), 

https://www.politifact.com/punditfact/statements/2017 /feb/ 1 0/sean-hannity/no-
9th-circuit-isnt-most-overturned-court-country-/ 

20 Hofer, supra note 9, at 1. 

https://www.politifact.com/punditfact/statements/2017
https://reversed.18
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IV. ANALYSIS 

A. Justices Thomas, Ginsburg, and Sotomayor 

We can gain insight into the impacts of a justice during their 

first year on the bench by studying the controversies of the 

appointment processes of Justices Thomas, Ginsburg, and 

Sotomayor. Justice Thomas was confirmed by the smallest margin, 

Justice Ginsburg was confirmed by the highest margin, and Justice 

Sotomayor did not have a particularly high or low margin. Their 

relative impact can be determined in part by considering how often 

they were in the Court's majority during their first term. 

Dr. Adam Feldman's work examines the frequency with which a 

justice was in the majority opinion during their first term. Justice 

Ginsburg was in the majority ninety-six percent of the time, which 

correlates with her margin of confirmation. Justice Sotomayor was 

in the majority of eighty-four percent of opinions, while Justice 

Thomas was in the majority of eighty-six percent of the opinions.2 1 

This variance in majority percentages between the three Justices 

could be explained by the margins by which the Justice was 

appointed; however, Justice Thomas's results conflict with the 

proposition that the ease of confirmation predicts the frequency of 

being in the majority opinion during their first term. 

In regard to appointments, the Constitution provides very little 

instruction. The Appointment Clause can be found in Article 2 and 

states that the President "shall nominate, and by and with the 

Advice and Consent of the Senate, shall appoint . . .  Judges of the 

2 1  Adam Feldman, What to Expect from Kavanaugh 's First Term, SCOTUSBLOG 

(Oct. 10, 2018, 1 :44 PM), https://www.scotusblog.com/2018/10/empirical-scotus
what-to-expect-from-kavanaughs-first-term/ 

https://opinions.21
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Court Justice, one must be nominated by the President and 

confirmed by the Senate. Typically, this is an uncontroversial 

2019] Is Reaching New Heights a New Low? 

Supreme Court. "22 While elements of the appointment process have 

changed, the relationship between the President and the Senate in 

the process has remained the same-in order to become a Supreme 

process. In the history of the court from the first appointments in 

1789 to the consideration of Neil Gorsuch in 2017, the Senate 

confirmed 118 nominations out of 162 received. 23 

Until 1981, this appointment and confirmation process for a 

Justice was typically quick. For instance, President Ford's 

nomination of Justice Stevens had a stretch of nineteen days 

between nomination to the Senate's final vote, and President 

Reagan's nomination of Justice O'Connor had a period of thirty

three days between the nomination and the Senate's final vote.24 

However, the process has become longer and more drawn out, with 

months intervening between nomination and final voting. This 

longer period has allowed for more speculation about whether a 

judge leans to the left or right. 25 The addition of this political 

speculation has undoubtedly influenced the justices' legitimacy on 

the bench and has played a role in case selection. 

B. Seventh and Ninth Circuit Court of Appeals 

The Supreme Court has heard about 260 more cases from the 

Ninth Circuit than from the next most reviewed court in the past 

22 U.S. CoNST. art. 2, § 2, cl. 2. 
23 Barry J. McMillion, SUPREME COURT APPOINTMENT PROCESS : SENATE 

DEBATE AND CONFIRMATION VOTE, 2 (2018). 

25 Neil A. Lewis, Balanced Jurist at Home in the Middle, N.Y. TIMES, June 27, 
1993, at 20. 

24 Id at 12. 
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twenty-two years.26 The Ninth Circuit has averaged 10.78 reversals 

per term.27 Moreover, despite the Supreme Court's decreasing 

C. Reversal Rates 

The Supreme Court has been reversing courts at a higher rate 

partisanship throughout the appointment process. 3 
° From October 

Term 2001 to October Term 2006 reversal rates ranged from 

seventy percent to seventy-six percent annually. While the Supreme 

Court has not commented on the high rates of reversals, the change 

than any point in the past forty years, coinciding with a rise in 

caseload since the 1980s, the reversals of the Ninth Circuit have 

steadily increased.28 The incidence of the increased number of 

reversals in the Ninth Circuit court correlates to the point at which 

Supreme Court nominations and appointments became more 

partisan. The Seventh Circuit, for example, is consistently reversed 

less than the Ninth Circuit, and often by large margins.29 

should not be ignored when examining the impact of a more 

partisan appointment process. 

When examining the historically liberal Ninth Circuit Court, its 

ideology could explain its high reversal rate. While the Supreme 

26 Wermiel, supra note 10, at 646. 
27 Scott, supra note 11, at 341. 
28 Wermiel, supra note 10, at 656. 
29 Id at 656. 
30 Id at 644. 

Court is intended to be free of political bias, the legalist theory that 

Justice Sotomayor observes addresses the concern that one cannot 

make judicial discussions free from one's own dispositions and 

biases. Following this logic, it is reasonable to conclude that the 

more conservative leaning Supreme Court would rule against the 

https://years.26
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the pattern of low reversal rates of the more politically conservative 

Seventh Circuit. 

High reversal rates alone are not entirely indicative of a failing 

court. It is important to consider the margin of decision. In the 

instance of a 5-4 decision it is difficult to condemn the reversed 

politically liberal Ninth Circuit Court. Moreover, this logic explains 

circuit since four Supreme Court Justices agreed with the initial 

decision. Additionally, it is important to consider the types of cases 

that are being reversed. When the Supreme Court reverses the 

decision by one circuit court, but other circuits share their view, the 

reversed circuit should not be criticized.3 1 Thus, solely comparing 

reversal rates among the circuit courts is misleading and not an 

accurate method of determining the failure of a court.32 

D. Reversal Rates and Newly Appointed Justices 

However, because of the consistently above average reversal rates 

for the past forty years and the correlation between the court 

becoming more partisan, a newly appointed justice would not 

directly impact reversal rates immediately, but rather impacts the 

After completing this study, I have concluded that newly 

appointed justices do not directly impact lower court reversal rates. 

politics of the court and indirectly impacts reversal rates. 

In addition to the increase of reversals, there has been a decrease 

in the amount of cases being heard. The partisan nature of the bench 

has contributed to this decrease. As the Supreme Court hears fewer 

cases, justices often seek out cases which are likely to need 

correction. 33 This also aligns with the trends presented in the court -

3 1  Id at 647. 
32 Id at 647. 
33 Id at 645. 

https://criticized.31


72 CAPSTONE JOURNAL OF LAW AND PuBLIC POLICY [2 I 

the more conservative court has been hearing more cases from 

'liberal' circuits and reversing them, whereas the court has not been 

hearing as many cases from 'conservative' circuits and affirming 

them. The research presented here suggests a newly appointed 

justice does impact the court and reversal rates but in a more 

nuanced way through the growing partisan nature of the court. 

VI. CONCLUSION 

The addition of Justice Kavanaugh, an anticipated conservative, 

leaves the conservative-leaning bench in a 5-4 split. Thus, it is 

likely that more cases from 'liberal' circuits will be reversed than 

those of the more 'conservative' circuits. The Supreme Court began 

their October Term for 2018-2019, and with this being Kavanaugh's 

first term on the bench, questions regarding his short-term impact 

on the court will be answered shortly. Considering the research 

above regarding a Judge's legitimacy and confirmation votes, it 

should be anticipated that Justice Kavanaugh will not stray away 

from the conservative partisanship that carried him through the 

appointment process. 

The results of this study show that a new Supreme Court 

appointment will impact lower circuit courts reversal rates through 

the shifting of a partisan balance on the bench. Further, the results 

show that reversal rates should not be used to determine if a circuit 

court is failing in its judicial duty. A newly appointed justice does 

impact reversal rates through the now present partisan politics on 

the bench. This is significant and contributes to the literature 

surrounding the Supreme Court as my conclusions address a 

presence of partisanship in an allegedly non-partisan branch of 

government. 
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INTRODUCTION 

Debt bondage is one of the oldest and most enduring forms of 

punishment in human history. This punitive measure has never 

disappeared completely, but simply changes shape according to the 

political and economic climate of the day. For example, as 

Enlightenment ideals of egalitarianism eventually led to the 

outlawing of explicit bondage as a form of punishment for 

defaulting debtors, incarceration was introduced as an alternative. 

Later, when the public eye focused on the predicament of 

incarcerated debtors, these prisons were also banned. Nonetheless, 

while imprisonment for debt has been illegal in the United States 

since the early nineteenth century, debtors' prisons were never 

completely eradicated and have only grown in power over the last 

few decades. Not only do debtors' prisons still exist today, but when 

viewed through a Marxist perspective, they are clearly used as 

instruments for the perpetuation of hierarchical race and class 

discrimination. 

This essay will first examine the institution of debt bondage in 

recent United States history through the example of their 
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implementation in Ferguson, Missouri. It will then discuss the 

thrive. While the Equal Protection and Due Process clauses in the 

Constitution were intended to ensure fair and equal treatment for all 

people, they have historically only protected a select few. It was not 

until the 1970s and 1980s that a series of Supreme Court cases 

interpreted these clauses to protect the rights of poor criminal 

debtors.e1 Following Supreme Court rulings in Williams v. Illinois, 

Tate v. Short, and Bearden v. Georgia, the government is not 

permitted to incarcerate criminal defendants who are unable to pay 

their criminal justice debts without a clear "determination that no 

alternative method would accommodate the government's interest 

in assessing the debt."2 Nonetheless, beginning in the 1990s and 

especially following the Great Recession, many municipalities have 

used the criminal justice system as an untapped monetary 

supplement for their reduced budgets. 3 Sometimes known as legal 

1 Christopher D. Hampson, The New American Debtors' Prisons, 44 AM. J. 
CRIM. L. 1, 33 (2016). 

2 Id. 
3 State Bans on Debtors' Prisons and Criminal Justice Debt, 129, HARV. L. 

REv. 1024, 1024, (2016). [Hereinafter referred to as State Bans. ] 

several social and economic conditions that allowed for the viability 

of such an institution. Having established the claim that debt 

bondage is still practiced in the United States, the essay will seek to 

elucidate the implications of this practice, contextualizing the issues 

within the theoretical framework of Marxism. Finally, this essay 

will conclude by offering judicial and governmental reform 

measures that could eradicate the institution. 

I. CONTEXTUAL INFORMATION 

Although there have been many court cases and decades of 

statutory law outlawing debtors' prisons, the institution continues to 
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financial obligations, this criminal justice debt includes a mix of 

interest, fees, court costs, and fines.4 In practice, this translates into 

the aggressive use of fines for offenses as minimal as traffic and 

parking violations. 5 

A. Debtorse' Prisons in Ferguson, Missouri 

The Ferguson Police Department is an example of a 

municipality aggressively using these fines to offset revenue. After 

an investigation, the Department of Justice reported that the 

city, police, and court officials for years have worked in 
concert to max1m1ze revenue at every stage of the 
enforcement process, beginning with how fines and fine 
enforcement processes are established. 6 

The local governments in Ferguson and other small 

municipalities disproportionately target poor minorities with these 

fines, as they are less likely to hire lawyers or have powerful 

connections in the community; therefore, the injustice is largely 

undisputed and unnoticed. 7 Additionally, the threat of imprisonment 

can cause debtors to pull money from welfare and disability checks 

or borrow from family or friends which places a financial strain on 

the whole community. 8 As a result, the entire lower class is placed 

under undue financial strain that lasts for generations. A Marxist 

might note the generational and communal impact of these 

4 Hampson, supra note 1, at 9. 
5 Neil L. Sobol, Charging the Poor: Criminal Justice Debt and Modern-Day 

Debtors' Prisons, 75, MD. L. REV., 486,t499 (2015). 
6 Id. at 499. 
7 Bernadette Rabuy & Daniel Kopf, Detaining the Poor: How money bail 

perpetuates an endless cycle of poverty and jail time, PRISON POLICY INITIATIVE : 
PUBLICATIONS, 1, 5 (2016). 

8 State Bans, supra note 3, at 1025. 
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aggressive fines as evidence of a competitive capitalist market 

hidden under the label of justice. 

B. Systems Protecting Creditors 

New forms of market and social discipline have encouraged the 

growth of modem debtors' prisons and have targeted low income 

individuals. Starting in the 1990s, power over incarceration has 

gradually shifted from states to municipalities and private entities 

with the introduction of neoliberal economic ideals, which 

emphasize a laissez-faire approach to regulation. 9 This shift in 

power commodified punishment and created an industry out of debt 

collection. Borrowing was extended to working class populations as 

a partial solution to the insecurities they faced under neoliberal 

market structures. 10 As borrowing became more of a compulsory 

reality for the working class, it also became increasingly difficult 

for debtors to repay their debt as wages plateaued, social provisions 

decreased, and poverty began to be addressed in a more punitive 

sense than ever before. 1 1  

These trends, along with the institution of the war on drugs and 

law-and-order policing, have effectively rendered poverty a form of 

criminality. 12 Along with the recent shift to a pro-creditor market, 

there is increased national and community pressure to pay off debt, 

even though much debt for which creditors hound the poor has been 

9 Adrienne Roberts, Doing borrowed time: The state, the law, and the coercive 
governance of 'underserving' debtors, 40, CRITICAL SOCIOLOGY, 669,t699 
(2014). 

10 Genevieve LeBaron & Adrienne Roberts, Confining Social Insecurity: 
Neoliberalism and the Rise of the 21st Century Debtors' Prison, 8.1, POLITICS & 
GENDER, 25, 42 (2012). 

1 1  Id. at 42. 
12 Sobol, supra note 5, at 495. 

https://criminality.12
https://structures.10
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absolved through publicly funded bailouts. 1 3 These wealthy 

creditors not only have their debts forgiven but are also given every 

available means, including the legal system, to collect. As Marx 

warned, justice unequivocally favors the wealthy under capitalism. 

II. CAUSES OF THE PERSISTENCE OF DEBTORS ' PRISONS 

number of poor minority debtors. Increasingly pro-creditor reforms 

were added to bankruptcy legislation throughout the 1980s and 

1990s, but this trend peaked in 2005 with the passage of the 

Bankruptcy Abuse Prevention and Consumer Protection Act, which 

further strengthened the power of creditors against borrowers. 14 

Following this legislation and the economic downturn of 2008, 

which plunged many into massive debt, the number of arrests for 

debt has increased exponentially. 1 5  Since 2008, bankruptcy reforms 

have restructured legislation so that it is "more difficult for 

insolvent debtors to discharge their debts and has created a 

competitive environment for creditors." 1 6  Further, this growing 

debt-collection industry has pushed legislation that would prevent 

debtors from declaring bankruptcy, as doing so would wipe many of 

their debts clean. 1 7  When combined, these reforms 

disproportionately target poor and easily bankrupted debtors and 

remove the option of declaring bankruptcy. 

Long-term debt repayment plans were introduced as a solution 

to this inequality, but these plans also frequently lead debtors to 

13 LeBaron & Roberts, supra note 10, at 42. 
14 Roberts, supra note 9, at 678. 
15 LeBaron & Roberts, supra note 10, at 41. 
16 Roberts, supra note 9, at 678. 
17 Id. at 678. 

The restructuring of bankruptcy policy advantages wealthy 

creditors and floods American prisons with a disproportionate 

https://clean.17
https://exponentially.15
https://borrowers.14
https://bailouts.13
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especially detrimental to the lower classes, who have few 

possessions to sell and as such are more likely to be incarcerated for 

debt. The rift between the haves and the have-nots becomes a 

difference worthy of imprisonment as a result of these reforms. 

The privatization and commodification of debt also 

disproportionately targets lower class debtors. Over the last few 

"agree to pay more than would be required in bankruptcy 

proceedings." 1 8  As a result, creditors fight amongst themselves to 

collect first, prioritizing speed, not accuracy, in legal proceedings 

against debtors. Incarceration is a very easy and available option for 

creditors to impose on debtors to hurry repayment; therefore, many 

of the reforms allow for this sanction. 1 9  This style of bankruptcy 

reform benefits creditors over debtors in every class, but is 

decades, "the growing power of debt buying firms has been 

and has coincided with the growing profitability supported by states 

of consumer lending."20 This new market emerged with the Federal 

Deposit Insurance Corporation's move to shake off floundering 

banks in the 1980s and Bank of America's subsequent move to sell 

off a large portion of its credit card debt.2 1 These two actions 

triggered the creation of the debt collection industry, which is now 

one of the fastest-growing industries nationwide.22 

Following the broader shift towards punitive treatment of 

poverty, these debt collection agencies have used their new power to 

manipulate the legal process of the state to obtain the money owed 

to them by borrowers.23 These companies have been found engaging 

18 Id. at 678. 
19 State Bans, supra note 3, at 1025. 
20 Roberts, supra note 9, at 679. 
2 1  LeBaron & Roberts, supra note 10, at 41. 
22 Id. at 42. 
23 Id. at 43. 

https://sanction.19
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in immoral and often illegal practices, as when PRA, Unifund CCR 

Partners, and Debt Equities LLC were found to be "responsible for 

15 percent of all debt-related arrest warrants issued in [Minnesota] 

since 2005."24 Judges have been known to issue arrest warrants for 

debtors owing amounts as little as $85, a sum less than half the price 

ofelodging an inmate overnight.25 Some debtors have even received 

sentences of "indefinite incarceration" until they pay the amount 

owed.26 The issue here is the incredible coercive power that the 

banking and collection agency can exert over poor and working

class borrowers, many of whom require credit to meet daily needs. 27 

By making a competitive industry out of debt collection, the poor 

and powerless are even more likely to fall prey to debt than ever 

before. 

Additionally, the costs associated with the justice process 

disadvantage the poorest citizens, who are often unable to pay. This 

debt includes and goes beyond the myriad of fines, fees, court costs, 

and interest placed on individuals.28 Criminal justice debt also 

includes costs concerned with probation, parole, and incarceration 

itself through "pay-to-stay" programs forced on inmates.29 This type 

of debt arose as a result of state privatization that shifts costs to 

users of the courts system while casting them as irresponsible. 30 

This characterization of working-class debtors as freeloaders or lazy 

people encourages maltreatment of the poor in the justice system. 

24 Roberts, supra note 9, at 679. 
25 LeBaron & Roberts, supra note 10, at 43. 
26 Id. at 43. 
27 Roberts, supra note 9, at 680. 
28 Hampson, supra note 1, at 10. 
29 Roberts, supra note 9, at 680. 
30 Id. at 678. 

https://individuals.28
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Very little has been documented about how the poor have been 

forced to assume criminal justice debt, as this practice largely 

occurs in municipal courts. 3 1 Although the United States 

Constitution "requires courts to hold a special hearing prior to 

imprisoning a defendant for inability to pay their criminal justice 

debts" very few actually do-and if they do, most last less than five 

minutes. 32 Equally disturbing is the fact that debtors almost never 

have a lawyer during these hearings.3 3  As Sobol and his colleagues 

have noted, black defendants are five times as likely as their white 

counterparts to use appointed counsel, making them especially 

vulnerable to collecting more criminal justice debt in public 

defender fees.34 

The entire premise of the Gideon v. Wainwright ruling was to 

root out class injustice in the court system by providing defense for 

those who cannot afford it. Fines for court appointed defenders are 

imposed on impoverished defendants, which is counterintuitive and 

reveals the continuing relevance of class exploitation in America 

today. This lack of attention to the poor criminal's plight is made 

even more clear as the amount these debtors owe can fluctuate 

wildly and many are never made aware of the total amount they owe 

throughout the penal process. 35 The poor criminal debtor, then, is 

not considered an individual with rights, but a problem that requires 

punishment, not counsel or assistance. 

Several targeted methods for criminalizing the poor that exhibit 

this punitive mindset are used throughout the justice process. These 

strategies include "poverty penalties," which are comprised of a 

3 1  State Bans, supra note 3, at 1027. 
32 Hampson, supra note 1, at 10. 
33 Id. at 10. 
34 Sobol, supra note 5, at 517. 
35 State Bans, supra note 3, at 1027. 

https://process.35
https://hearings.33
https://minutes.32
https://courts.31
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public defenders; in California, debtors who default on fines are 

combination of "late fees, payment plan fees and interest charged to 

those who are too poor to pay their debts all at once."36 A few 

examples of such unjust debt loading in practice are: in North 

Carolina, mandatory charges are imposed on defendants who use 

charged another fee of $300; in Pennsylvania, inmates cannot leave 

prison until they pay a sixty dollar parole fee; in Washington and 

Louisiana, courts uphold "auto-jail" policies that prompt automatic 

jail time for debtors.37 Furthermore, the majority of these defendants 

often have no hope of posting bail, as "the median bond amount in 

this country represents eight months of income for the typical 

detained defendant."3 8 

As a result, many defendants lose their jobs and can't provide 

for their already-struggling families while awaiting trial. According 

to the law, it is illegal to detain people for the simple reality of their 

poverty, but, unfortunately, this practice is very common in our 

society today.39 In the end, these fees punish people for the simple 

fact of their poverty and often, for their race, as poor blacks and 

Latinos are overrepresented among the criminalized population and 

the 'client base' of courts at all levels.4° Clearly, there is a two-track 

system of fairness in our court system, where the expense of pre

trial freedom is much more damaging for the poor than for the 

wealthy. 

3 6 Roberts, supra note 9, at 681. 
3 7 Id. at 681. 
38 Rabuy & Kopf, supra note 7, at i. 
3 9 Id. at 3. 
40 Roberts, supra note 9, at 682. 

https://today.39
https://debtors.37
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III. IMPLICATIONS AND SUGGESTED REFORM 

The style and power plays of modern debtors' prisons place 

them squarely in line with Marxist theories of power, social control 

and capitalism. Although debtors' prisons were outlawed in the 19th 

century, the social stratification of debt they created were 

institutionalized gradually through laws and policies that were not 

as explicitly political.4 1 This phenomenon is understandable within 

a Marxist framework which says that the law is directly related to 

economics, and thus even national values of freedom and equality 

for all are used as instruments for the continuation of class rule. 

This institutionalized value set has generated a "commodity form of 

the law" because similar to the way disparate products can give the 

perception of equality, the law under capitalism "becomes the 

universal political equivalent by means of which each individual is 

rendered equal to every other individual, so that any one individual 

can represent any other."42 

Theoretically this is ideal, but as Marx foresaw, those of the 

dominant class are the only ones really heard or recognized as true 

"individuals," and as such the only class receiving equal treatment 

under this form of law. In making everything "equal," the law fails 

to take into account the fundamentally different levels of financial 

stability of the individual, and as such frequently assigns 

disproportionately harsh fines to some of the most disadvantaged 

members of society. A study focusing on municipal courts in 

Missouri found they "arely examined the defendants' ability to pay, 

4 1 Sobol, supra note 5, at 489. 
42 Adrienne Roberts, Doing borrowed time: The state, the law, and the coercive 

governance of 'underserving' debtors, 40, Critical Sociology, 669,t677 (2014) 
( quoting Isaac D. Balbus, Commodity form and legal/arm: An essay on the 
'relative autonomy' of the law, 11 L. & SocrnTY REv., 571-588 (1977). 

https://political.41
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which is a failure to abide by Missouri law requiring courts to 

"proportion the fine to the burden that payment will impose in view 

of the financial resources of an individual."43 Defendants who hire 

lawyers have better chances of having their finances examined and 

penalty scaled accordingly, but only wealthy defendants can 

typically pay for lawyers. As a result, debt has continued to be a 

43 Sobol, supra note 5, at 494. 
44 Roberts, supra note 5, at 683. 
45 Rabuy & Kopf, supra note 7, at 6. 
46 Id. at 6. 
47 Id. at 6. 
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class characteristic, allowing for the continued "imprisonment and 

coercive treatment of the poor and working-class people."44 The 

class character of debt, or any coercive measure falls along the lines 

of Marxist analysis and reveals the stark inequality in the American 

dream. 

In light of the terrible reality of debtors' prisons today, major 

changes in court policy should be considered and enacted. Firstly, 

governments should cut out all pay-to-stay programs. Currently, 

prisons and jails in forty-one states charge incarcerated individuals, 

and at ridiculous prices, such as in Riverside County, California, 

where prisoners pay $142 per day for room and board.45 

Unsurprisingly, Riverside County was unable to collect even 1 % of 

what it hoped to make through these programs in 2013.46 States and 

municipalities like Riverside County who insist on these programs 

risk spending more on the administrative costs than such fee 

programs can generate in potential returns.47 In the end, these 

programs only saddle already destitute prisoners with greater 

monetary burdens, and considering the social bias against them, 

these prisoners are likely to return to crime to pay it off. Another 

option for policy makers would be increasing funding for indigent 

https://returns.47
https://board.45
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criminal defense, which is critical to ensuring incarceration is only 

used when necessary. It also ensures that the sentence matches the 

level of the offense. Overloaded public defenders cannot keep pace 

with the number of cases they are given, so it is vital for the 

continuation of justice that they are better funded. Higher pay to 

public defense would encourage more lawyers to consider this 

desperately understaffed field of public service. 

CONCLUSION 

In conclusion, debtors' prisons are not a social artifact of the 

past, but a living menace present in our society today. 

Disproportionately, poor minorities in America are labeled criminal, 

denied justice, and targeted by institutions and individuals as 

sources of revenue. As one Supreme Court justice famously said, 

"Justice, if it can be measured, it must be measured by the 

experience the average citizen has with the police and the lower 

courts."48 Policy makers and citizens at every level of society must 

rise up against this horrific practice, and work to ensure a more 

equitable form of debt collection and enforcement is put into 

practice. 

48 Sobol, supra note 5, at 521. 
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history of modern civilization, primarily as a result of human 

"Earth's climate is now changing faster than at any point in the 

activities. The assumption that current and future climate conditions 

will resemble the recent past is no longer valid." 1 

I. 

INTRODUCTION 

BACKGROUND 

II. THE COSTS OF ACTION AND INACTION 

III. LEGAL BACKGROUND 

A. Massachusetts v. EPA 

B. The Learned Hand Formula 

IV. POSSIBLE SOLUTIONS 

CONCLUSION 

INTRODUCTION 

Over 300 authors, working across thirteen different federal 

agencies, released the 2018 National Climate Assessment. 2 This 

report identifies anthropogenic climate change as a significant threat 

to the welfare and national security of the United States, as well as 

1 A. Jay, D.R. Reidmiller, C.W. Avery, D. Barrie, B.J. DeAngelo, A. Dave, M. 
Dzaugis, M. Kolian, K.L.M. Lewis, K. Reeves, and D. Winner, 2018: Overview. 
In IMPACTS, RISKS, AND ADAPTATION lN THE UNITED STATES: FOURTH NATIONAL 
CLIMATE ASSESSMENT, VOLUME 11 [Reidmiller, D.R., C.W. Avery, D.R. 
Easterling, K.E. Kunkel, K.L.M. Lewis, T.K. Maycock, and B.C. Stewart (eds.)]. 
U.S. Global Change Research Program, Washington, DC, USA, pp. 33-71. 

2 Robinson Meyer. A Grave Climate Warning, Buried on Black Friday. THE 
ATLANTIC, Atlantic Media Company. (Nov. 23, 2018). 
www .theatlantic.com/science/archive/2018/ l l/national-climate-assessment-black
friday/576589/. 
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the world. We have had good reason to take action to address 

climate change. Now, we have an imperative to do so. 

A summer of record heat waves saw 2018 on track to be the 

fourth-hottest year on record, surpassed only by 2015, 2016, and 

2017. Forest fires threatened thousands of homes in locations all 

over the world. South Africa experienced its worst drought in nearly 

action to mitigate climate change will have severe consequences for 

humans and other species across the globe. The costs of taking 

action now are far smaller than the risks of inaction; failing to do so 

would be an act of negligence. In the same way that consumers buy 

health insurance to hedge against future risk, governments 

worldwide must hedge against the risks inherent to a warming 

planet. The cost of action now is manageable, and lower than the 

cost of inaction. 

This paper explores the scientific background and causes of 

anthropogenic climate change before moving on to take stock of 

two recent reports: The Intergovernmental Panel on Climate 

Change's (IPCC) report and the National Climate Assessment 

(NCA). The probabilities oferisk and the costs of action are serious 

enough to warrant attention and a commitment to action. 

We will first examine the economic argument for action, then 

look at how action can be justified legally. We will then look at a 

few policy proposals that may limit climate change. These policies 

a century. Temperatures in Canada, Japan, and Europe rose to 

dangerous highs led to many deaths.3 Also, as noted in the National 

Climate Assessment, humans are the primary drivers. While it is 

difficult to calculate the economic and physical risks precisely, 

scientists of various backgrounds are convinced that a failure to take 

3 Eric Levenson and Brandon Miller. 2018 Is on Pace to Be the 4th-Hottest 
Year on Record. CABLE NEWS NETWORK, (July 28, 2018). 
www.cnn.com/2018/07 /28/us/20 l 8-global-heat-record-4th-wxc/index.html. 



87 2019] An Imperative to Act 

include, but are not limited to, a carbon tax and tradable pollution 

permits. 

I. BACKGROUND 

The greenhouse effect is a well-understood phenomenon 

responsible for trapping heat on earth in the atmosphere; however, 

its effects are exacerbated when humans burn carbon-based fuels 

which significantly add large amounts of greenhouse gases (GHG) 

to the atmosphere.4 Greenhouse gases remain in the atmosphere for 

hundreds of years as they accumulate in the atmosphere and oceans. 

This leads to many problems including intense heatwaves and ocean 

acidification, which is responsible for the death of marine life, 

including significant portions of the Great Barrier Reef. 5 

Policymakers and climate scientists often stress the importance 

of limiting temperature increases to two degrees Celsius higher than 

pre-industrial levels. This is the upper bound to be able to manage 

the effects of climate change established in the 2015 Paris Climate 

Agreement. Some climate experts and leaders from low-lying island 

nations argue that the two-degree Celsius limit is too high and this 

much increase in temperature poses a significant threat to 

individuals and nations around the globe.6 

Although President Trump chose to withdraw from the 2015 

Paris Agreement, both domestic and international organizations 

4 A Blanket Around the Earth. NASA GLOBAL CLIMATE CHANGE. Updated 
March 21, 2019. https://climate.nasa.gov/causes/ 

5 Helen Yap. Faculty of 1000 Evaluation.for Anthropogenic Ocean 
Acidification over the Twenty-First Century and Its Impact on Calcifying 
Organisms, FlOOO - POST-PUBLICATION PEER REVIEW OF THE BIOMEDICAL 
LITERATURE, 2005. 

6 Brad Plumer. How Do We Know Humans Are Causing Global Warming? 
Vox.com, VoxtMedia. (May 25, 2015). 
www.vox.com/2014/10/22/ 18093098/how-do-we-know-humans-are-causing
global-warming. 

www.vox.com/2014/10/22
https://climate.nasa.gov/causes
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evidence of climate change's impact on the United States. These 

wildfires are responsible for hundreds of lives and billions of 

dollars. The costs of climate change are already being felt and will 

only continue to increase. 

have continued to warn that climate change is a serious threat. The 

NCA and the IPCC have shown that the world is already 

experiencing losses from climate change and that losses will only 

increase over the coming years and decades. The NCA is a result of 

decades of work compiled into a report endorsed by over a dozen 

federal agencies which shows that, over the past few decades, the 

number of high temperature records has dramatically increased 

while the number of low temperature records has decreased. They 

warn that the average annual temperature over the continental 

United States will increase by approximately 2.2 degrees Fahrenheit 

(1.2 degrees Celsius) and that record-setting heat waves will 

become more common.4 The NCA cites the California wildfires as 

II. THE COSTS OF ACTION AND INACTION 

The IPCC released a special report on global warming in Fall 

2018. It concluded that human activity has already led to an increase 

of one degree Celsius in global temperatures above pre-industrial 

levels, and that a further increase to 1.5 degrees Celsius is likely 

between 2030 and 2052.7 The report goes on to discuss increasing 

temperatures over land, especially in the Arctic. The authors explain 

they are highly confident that some parts of the earth will 

experience higher mean temperatures and that extremely hot 

temperatures will become more common in various locations 

around the world. Researchers conclude by estimating the monetary 

7 Robinson Meyer. How to Understand the UN's Dire New Climate Report. 
THE ATLANTIC, Atlantic Media Company. (Oct. 9, 2018). 
www .theatlantic.com/science/archive/2018/ 1 0/how-to-understand-the-uns-dire
new-climate-report/572356/. 
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cost of climate change: Fifty-four trillion dollars if warming is 

limited to 1.5 degrees Celsius or sixty-nine trillion dollars if 

warming is allowed to reach two degrees Celsius. 8 

Working Group III of the IPCC estimated that limiting warming 

to two degrees Celsius with sixty-six percent certainty would 

require reducing global consumption by up to four percent by 2030, 

six percent by 2050, and eleven percent by 2100. 9 These estimates 

from the IPCC should be a cause for alarm and an incentive to act. 

Another detailed analysis by the Rhodium Group, a private 

consulting firm, concludes that the United States could face losses 

of up to three percent of GDP annually by the end of the century. 

Their estimate is conservative because it does not consider potential 

losses from decreased agricultural productivity, the spread of 

disease, or scenarios where temperature thresholds are crossed that 

lead to truly catastrophic damage. Efforts to estimate the cost of 

taking action to mitigate the effects of climate change are likewise 

difficult. One estimate conducted by Energy & Environmental 

Economics (E3), Lawrence Berkeley National Laboratory and the 

Pacific Northwest National Laboratory found that an eighty percent 

reduction in greenhouse emissions from 1990 levels by 2050 would 

require spending about 0.8% of GDP annually, or about $135 

billion, rising to $400 billion annually by midcentury . 10 

8 Umair lrfan. 4 Big Takeaways from the UN's Alarming Climate Change 
Report. Vox.COM, Vox Media. (Oct. 9, 2018, 12:10 PM). 
www.vox.com/2018/10/9/ 17951924/climate-change-global-warming-un-ipcc
report-takeaways. 

9 Dimitri Zenghelis, How much will it cost to cut global greenhouse emissions?, 
THE LONDON SCHOOL OF ECONOMICS AND POLITICAL SCIENCE. 
www.lse.ac.uk/Granthamlnstitute/faqs/how-much-will-it-cost-to-cut-global
greenhouse-gas-emissions/. 

10 Jerry Taylor. A Conservative Carbon Tax. MILKEN INSTITUTE REVIEW. (Jan. 
19, 2017). http://www.milkenreview.org/articles/a-conservative-carbon-tax 

http://www.milkenreview.org/articles/a-conservative-carbon-tax
www.lse.ac.uk/Granthamlnstitute/faqs/how-much-will-it-cost-to-cut-global
www.vox.com/2018/10/9
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This amount is significant but can be raised. As Jerry Taylor, 

president of the Niskanen Center points out, the second Bush 

administration spent upwards of four trillion dollars on conflicts in 

Iraq and Afghanistan to preempt the threat posed by Al-Qaeda. 

Surely, climate change poses as significant of a threat as 

international terrorism, considering that it has the capability to cause 

greater and longer-lasting damage. Taylor then argues that the U.S. 

government has a responsibility to take precautionary measures 

against climate change, even if the threat is less than certain. The 

Constitution charges the federal government with protecting 

America and its people, so the government should be risk-averse in 

how it approaches potentially catastrophic threats like climate 

change. Much as the Department of Defense invests heavily in 

equipment to defend the country, the Environmental Protection 

Agency or another government actor should invest in precautionary 

measures to ensure that climate change does not irrevocably damage 

the security and wellbeing of the United States. 1 1  

Some experts believe that the transition away from dependence 

on fossil fuels could be a net economic benefit to the United States 

and to the world. A report published by the International Energy 

Agency (IEA) in 2014 estimated the costs of switching to low

carbon energy at forty-four trillion dollars. The report went on to 

say that reduced expenditures on fuel consumption as well as 

anticipated increases in energy efficiency would lead to net savings 

by 2050. 12 However, they also stress the importance of acting now 

rather than later. Additionally, a study cited by the London School 

of Economics concluded that if the world begins to take action, 

u Id. 
12 Kevin Bullis. How Much Will It Cost to Solve Climate Change?. MIT 

Technology Review. (May 15, 2014) www.technologyreview.com/s/527196/how
much-will-it-cost-to-solve-climate-change/. 

https://States.11
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regulate greenhouse gases in a way that would make meaningful 

progress in the global efforts to prevent catastrophic damage. 

the event 

In 1999, Massachusetts and eleven other states petitioned the 

EPA to request that the agency regulate carbon dioxide emissions 

from vehicles. Massachusetts argued that greenhouse gases emitted 

by vehicles were a significant contributor to climate change and that 

2019] An Imperative to Act 

health benefits from reduced exposure to pollution could amount to 

as much as five percent of global GDP by 2030.e1 3 As countries and 

world leaders procrastinate, the costs of mitigation increase 

dramatically. It is far less costly to take precautions now than it will 

be by the middle of the century. 

III. LEGAL BACKGROUND 

Some argue that the federal government has no legal authority to 

However, Supreme Court rulings have shown that the necessary 

legal framework exists to enable and obligate the U.S. government 

to take immediate action. 

A. Massachusetts v. EPA 

its status as a coastal state exposed it to significant risk in

of a dramatic rise in sea levels. 14 

The EPA decided in 2003 to deny the states' request to regulate 

carbon dioxide, arguing that the Clean Air Act (CAA) did not give 

the agency the authority to regulate greenhouse gases. The EPA 

went on to state that even if legislation did allow for the regulation 

of greenhouse gases, they still would not regulate carbon dioxide 

emissions because they believed that more research on its effects on 

the climate was needed. In 2005, Massachusetts appealed the EPA's 

decision to the U.S. Court of Appeals for the D.C. Circuit. 

13 Supra at 6. 
14 Massachusetts V. EPA. THE UNITED STATES DEPARTMENT OF JUSTICE. Last 

updated on May 14, 2015. https://www.justice.gov/enrd/massachusetts-v-epa 

https://levels.14
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However, the court upheld the EPA's decision to reject the request. 

In 2006, the plaintiffs appealed the case to the U.S. Supreme Court, 

which heard arguments in November 2006 and issued its ruling in 

April 2007. 

The Supreme Court ruled in favor of Massachusetts and the 

B. The Learned Hand Formula 

Apart from the Supreme Court's ruling in 2007, another basic 

legal principle reinforces the idea that the government has a duty to 

take preemptive action against the effects of climate change: The 

Learned Hand formula. The formula was established by Judge 

Billings Learned Hand in a 194 7 negligence case, United States v. 

Carroll Towing. 1 6  The case involved the unmooring and subsequent 

sinking of a barge that was carrying flour owned by the U.S. 

government. 1 7  In deciding whether to hold the barge owner liable 

other eleven states. In a five to four vote, it reversed the D.C. 

Appellate Court's decisions and ruled that the EPA was required to 

regulate greenhouse gas emissions if they were found to be a clear 

threat to public health or welfare. The majority wrote that the CAA 

did authorize the EPA to regulate emissions because the terms of 

the act were "capricious" and were intended to evolve over time. 

Chief Justice Roberts and Justice Scalia wrote the dissenting 

opinions. Roberts argued that Massachusetts lacked standing 

because the potential injuries caused by climate change were not 

tangible or personalized. Meanwhile, Justice Scalia wrote that the 

Clean Air Act did not give the EPA the authority to regulate 

greenhouse gas emissions because it was designed to combat air 

pollution, not climate change. 1 5  

1s Id. 
16 United States v. Carroll Towing Co. , 159 F.2d 169, 173 
1 7 Id. at 170. 

https://government.17
https://Towing.16
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for the loss of the cargo, Judge Learned Hand stated that the 

owner's duty was a function of three variables: the burden of 

precaution (B), the probability ofeloss (P), and the magnitude of the 

loss (L ).e1 8  Judge Learned Hand stated that if B < P*L, the owner has 

a duty to take preventative actions and is negligent if the 

precautions are not taken. 1 9  

Through his opinion, Judge Learned Hand simplified the cost

benefit analysis used in negligence cases into algebraic terms.20 

Though most commonly used in tort and insurance cases, the 

Learned Hand formula is a useful tool when making the legal 

argument that the state has a duty to take preemptive action to 

counter the effects of climate change. Applying the Learned Hand 

formula shows that the risks are significant. 

With regard to climate change, it is almost impossible to assign 

exact numerical values to the variables in the Learned Hand 

formula, although it is possible to use the best estimates available, 

or even multiple estimates, to help determine whether or not a 

failure to take action to temper the effects of climate change is 

negligent. For illustration, the following example uses the figures 

cited by Jerry Taylor of the Niskanen Center.2 1 Supposing that the 

costs of prevention are equal to 0.8 percent of GDP annually and the 

magnitude ofeloss sits at about two percent of GDP annually, with a 

conservative probability of loss of 0.6 percent of GDP, the Learned 

Hand formula would be: 0.8 < (0.6)* (2). 

18 Id. at 173. 
19 Negligence, LEGAL INFORMATION INSTITUTE. https://www.law.cornell.edu/ 

wex/negligence 
20 W. Page Keeton et al., PROSSER & KEETON ON THE LAW OF TORTS § 56, p. 

170t(5thted.t1984). 
2 1  Taylor, supra note 10. 

https://Center.21
https://terms.20
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In this case, the preventative action to limit the effect of climate 

change should be taken. Although this is an overly-simplistic 

example, it demonstrates that it would be wise to invest now, even if 

the costs of climate change and the probability of loss are not 

exactly certain. To do nothing would be negligent and a dereliction 

of duty on the part of the federal government. 

IV. POSSIBLE SOLUTIONS 

Environmental degradation is commonly cited as a market 

failure, meaning that goods and services are distributed inefficiently 

when the free market is left to its own devices. Specifically, market 

prices normally fail to adequately consider the environmental cost 

of producing and distributing an item. Critics of aggressive 

environmental action are concerned that efforts to reduce the effects 

of climate change are incompatible with the market-based economic 

system of the United States. Moreover, they worry that real action 

necessitates command-and-control approaches to economic 

planning and that a shift away from carbon would reduce American 

competitiveness abroad and well-being at home. 

This dichotomy between carbon-fueled prosperity and green 

poverty is unnecessary and false. Aggressive action on climate 

change is compatible with the market economy, and economists 

have suggested and elaborated on a number of market-based 

solutions, like carbon taxes and tradable pollution permits, that 

could significantly reduce carbon dioxide emissions. At the core of 

these proposals is a price on carbon whereby the social cost of 

carbon is included in the price of goods and services, like fuel and 

transportation. 

The social cost of carbon refers to the process in which 

policymakers put a price on carbon's harm to society. The Obama 

administration first computed this cost as part of its Clean Power 

Plan when the social cost of carbon was set as high as forty-five 
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dollars per ton. The Trump administration prices it as low as one 

dollar per ton.22 If market prices included the full environmental 

costs, society would be incentivized to find cleaner and more 

innovative ways of meeting the needs currently supplied by 

polluting alternatives. Economists, environmental activists, and 

politicians have backed various proposals to price carbon, including 

a carbon tax or a cap-and-trade system, as currently exists in New 

England. 

A carbon tax, also known as a carbon fee or a pollution levy, 

uses the social cost of carbon to set a tax on each ton of carbon 

dioxide emitted. The tax provides price certainty, but it cannot 

necessarily control the exact amount of emissions. 23 This can be 

remedied by clauses that raise or lower the tax rate depending on 

whether specific targets have been met. 24 

For example, a tax previously set at forty-five dollars per ton 

might rise to fifty-five dollars per ton if emissions goals are not met. 

On the other hand, the tax might lower to forty dollars per ton if the 

goals were exceeded. The Stanford Energy Modeling Forum 

estimates that the United States would need a tax of sixty five 

dollars per ton in 2020, rising to $296 per ton by 2050 in order to 

"decarbonize" the American economy.25 Carbon taxes are currently 

used in the Canadian provinces of British Columbia, Alberta, and 

Quebec, and, when set high enough, are highly effective at reducing 

emissions. One way of ensuring civic buy-in and popularity is to 

return the revenue collected by the tax as a citizen's dividend to 

help offset the increased costs of goods and energy. 

22 Irfan, supra note 8. 
23 Alex Rice Kerr, Why We Need a Carbon Tax, 34 ENVIRONS : ENVTL. L & 

POL'Y 1. 69, 89 (2010). 
24 Id. at 93 ( discussing the ease of adjusting a carbon tax for regulators in 

response to carbon prices and environmental conditions). 
25 Taylor, supra note 10. 

https://economy.25
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Tradable pollution permits, also known as cap-and-trade, are 

similar in scope to a carbon tax. Instead of setting an exact price on 

each ton of carbon dioxide, the government sets a cap on the total 

amount of carbon dioxide that can be emitted. The government then 

distributes or auctions off tradable permits entitling the holder to 

emit a fixed quantity of carbon dioxide. Cap-and-trade, unlike 

carbon taxes, allows regulators to precisely limit the total amount of 

emissions, though it does not necessarily guarantee the price. 26 

Some governments that have experimented with cap-and-trade 

found that the prices in the secondary market for permits were not 

high enough to significantly reduce emissions. Cap-and-trade 

systems are currently used in California, New England, and the 

European Union, and are being rolled out in China over the coming 

years. They tend to be the preferred solution of environmentalists, 

who appreciate the certainty that the cap on emissions offers. Oil 

companies and free-market economists tend to prefer a carbon tax, 

which they claim is easier to implement and supervise. Both 

systems can be tweaked to behave similarly, though cap-and-trade 

has had more political success in the United States. 

Carbon taxes have been consistently voted down when they 

appear on state ballots, while a comprehensive cap-and-trade bill 

failed in the Senate in 2009.27 While proponents of both systems 

posit that they would take a meaningful first step in staving off 

environmental catastrophe, opponents on the left contend that they 

rely too much on market mechanisms and that they allow the 

wealthy, the well-connected, and large businesses to avoid 

responsibility. Meanwhile, opponents cast carbon taxes and tradable 

pollution permits as clear signs of federal overreach, while others 

worry that low-income individuals would shoulder a 

27 Supra note 23 at 2. 

26 Keeton, supra note 23 at 89. 
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disproportionate amount of the costs associated with a price on 

carbon. 

Climate activists have proposed a set of policies and goals 

known as the Green New Deal. Made up of disparate organizations 

and independent supporters, the movement has found a vocal 

supporter and unofficial leader in Representative Alexandria 

Ocasio-Cortez, who, along with Senator Ed Markey, released a 

proposal in February of 2019.28 The resolution calls for trillions of 

dollars of public investment in transportation, electricity generation, 

construction, and infrastructure. Ocasio-Cortez's proposal calls for a 

wholesale transformation of the American economy, along the lines 

of the mobilization for World War II following the attack on Pearl 

Harbor.29 Though controversial, Ocasio-Cortez's plan highlights the 

increasing desire for aggressive action to combat the effects of 

anthropogenic climate change. Representative Ocasio-Cortez and 

her colleagues in Congress and statehouses around the country have 

decided that the time to wait has passed. 

CONCLUSION 

Human activity is contributing to the rapid warming of the 

planet and the associated uptick in severe weather, drought, and 

disease. Calculating the financial and physical risks is difficult, but 

not impossible. The costs of not taking action far outweigh the costs 

of prevention, costs which might actually benefit to the United 

States. As established by the Learned Hand formula and 

Massachusetts v. EPA, the federal government has both a right and 

a duty to regulate greenhouse gas emissions. But, Contrary to the 

opposition's fear to action, efforts to temper the effects of climate 

28 H.R. Res. 109, 116th Cong. 
29 Danielle Kurtzlebent. Rep. Alexandria Ocasio-Cortez Releases Green New 

Deal Outline. NPR. (Feb. 7, 2019, 5:01 AM) www.npr.org/2019/02/07/ 
691997301/rep-alexandria-ocasio-cortez-releases-green-new-deal-outline. 

www.npr.org/2019/02/07
https://Harbor.29
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change need not conflict with America's commitment to a market 

economy. These efforts, including a carbon tax or cap-and-trade 

system, are proven to be feasible. The time for delay has passed. 

There is an imperative to act now. 
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INTRODUCTION 

The first modem surrogacy was arranged in the United States in 

1976.e1 Today, around 1,000 surrogate mothers give birth in our 

country every year.2 However, no federal legislation regarding 

surrogacy has ever been passed, and laws regulating surrogacy vary 

and enforcement of contracts to complete rejection and criminal 

between states. State laws range from full acceptance of surrogacy 

penalties. 3 Many states have no laws regarding the validity of 

1 The History of Surrogacy, FERTILITYPROREGISTRY.COM, Fertility Pro 
Registry, 2018, https://www.fertilityproregistry.com/article/paths-to
parenthood/surrogacy/the-history-of-surrogacy 

2 Kim L. Armour, An Overview of Surrogacy Around the World, 16  NURSING 
FOR WOMEN'S HEALTH 231 (2012). 

3 Magdalina Gugucheva, Surrogacy in America, COUNCIL FOR RESPONSIBLE 
GENETICS (2010), 
http://www. councilforresponsib le genetics. org/pagedocuments/kaeve j 0a 1 m. pdf. 

http://www
https://www.fertilityproregistry.com/article/paths-to
https://FERTILITYPROREGISTRY.COM
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surrogacy contracts.

forum shop and cross state lines to take advantage of friendlier 

surrogacy laws.6 Consequently, prohibitive surrogacy laws are 

largely ineffective in regulating the practice. The controversy and 

uncertainty surrounding surrogacy results in disagreement over 

potential regulation. 

not been sufficient study of the effects of surrogacy on American 

families and individuals, especially regarding the ethical questions 

raised by surrogacy. Some argue that upholding surrogacy 

agreements, especially for financial compensation, commoditizes 

and exploits women. 8 Others point out that prohibiting surrogacy 

robs some couples of one available option to have children. 9 The 

4 Even in states with prohibitive regulations on 

surrogacy contracts, some people practice surrogacy anyway. 5 The 

lack of consistency across states also encourages individuals to 

There is no federal mandate on standardized reporting of 

surrogacy agreements, so statistics do not accurately reflect the 

prevalence and impact of surrogacy in the United States. 7 There has 

major case law surrounding surrogacy provides little consistent, 

concrete precedent in navigating these difficult issues. 10 Even with 

inconsistency and confusion surrounding stances on surrogacy, 

4 Gestational Surrogacy Law Across the United States, CREATIVE FAMILY 
CONNECTIONS (2016), http://www.creativefamilyconnections.com/us-surrogacy
law-map/. 

s Id. 
6 Victoria R. Guzman, A Comparison of Surrogacy Laws of the U.S. to Other 

Countries: Should There Be a Uniform Federal Law permitting Commercial 
Surrogacy?, 38 HOUSTON JOURNAL OF INTERNATIONAL LAW, 619, (2016). 

7 Armour, supra note 2. 
8 Guzman, supra note 6. 
9 Id. 
10 Paul G. Arshagouni, Be Fruitful and Multiply, by Other Means, If Necessary: 

The Time Has Come to Recognize and Enforce Gestational Surrogacy 
Agreements, 61 DEPAUL L. REV. 799 (2012). 

http://www.creativefamilyconnections.com/us-surrogacy
https://issues.10
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some states have laws enforcing surrogacy contracts. This 

phenomenon is documented in some academic literature. 

I. LITERATURE REVIEW 

Surrogacy is a contractual agreement in which a woman acts as 

a gestational carrier for another person. 1 1  The woman giving birth is 

referred to as the surrogate and the individuals who intend to 

become the legal parents of the resulting child are referred to as the 

intended parents. 12 The biological relation of surrogates and 

intended parents to the resulting child depends on what type of 

surrogacy is utilized. There are two main types of surrogacy: 

traditional and gestational. 

Traditional surrogacy is when a woman is artificially 

inseminated, typically with the sperm of the intended father or a 

sperm donor, but uses her own egg. 1 3 In traditional surrogacy, the 

surrogate is the "biological, genetic, and gestational mother" of the 

child. 14 Such an arrangement means that the surrogate would 

lawfully be recognized as the natural mother, but part of the 

traditional surrogacy arrangement involves the surrogate 

contractually abandoning her parental rights. 1 5  Some states also 

allow pre-birth orders which transfer full parental rights to the 

intended parents before the child is born. 1 6  However, as technology 

advanced, another surrogacy option became available. 

Gestational surrogacy is made possible by in vitro fertilization 

(IVF): an in vitro fertilized embryo may be implanted into a 

woman's uterus, and she agrees to relinquish all parental rights 

1 1  Gugucheva, supra note 3. 
12 Id. 
13 Id. 
14 Id. 
15 Supreme Court ofNew Jersey. In Re Baby M. 3 Feb. 1988. 
16 Gestational Surrogacy, supra note 4. 

https://child.14
https://person.11
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upon the child's birth.e1 7  The embryo can consist of one, both, or 

neither of the intended parents' genetic material. In any case, the 

surrogate has no genetic relation to the resulting child and is solely 

the gestational mother. This advancement helped popularize 

surrogacy as women were more willing to serve as surrogates if 

they had no genetic relation to the resulting child. 1 8  Court precedent 

favors gestational surrogacy over traditional surrogacy. 

Courts have established significantly different precedents 

between traditional and gestational surrogacy. Two early cases that 

took very different approaches to surrogacy contract disputes: In re 

Baby M from New Jersey in 1988 and Johnson v. Calvert from 

California in 1993. 1 9  The different case outcomes hinge on the fact 

that one case dealt with traditional surrogacy and the other case 

dealt with gestational surrogacy. 

A. In re Baby M 

In re Baby M involved a traditional surrogacy contract in which 

the gestational and biological mother refused to follow the terms of 

prohibited financial compensation for private adoption.22 This court 

decision exemplified the view that surrogacy was just another form 

17 Gugucheva, supra note 3. 
18 Debora L. Spar, The Baby Business: How Money, Science, and Politics Drive 

the Commerce of Conception, HARVARD BUSINESS REVIEW PRESS, (2006). 
19 Arshagouni, supra note 10. 
20 Supreme Court ofNew Jersey. In Re Baby M. 3 Feb. 1988. 
21 Id. 

the agreement and relinquish the child to its intended parents.20 The 

court ruled that the surrogacy contract between the surrogate mother 

and intended parents was invalid because state policy held that no 

one can contractually abandon one's parental rights.2 1 Further, the 

payment of money to the surrogate was illegal under a law that 

https://adoption.22
https://child.18
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In Johnson v. Calvert, a woman entered into an agreement with 

a couple to gestate a zygote conceived of their genetic material.23 

She later threatened not to surrender the child, prompting the couple 

to sue "for a declaration they were the legal parents of the unborn 

child."24 The court ruled that the surrogacy contract was valid and 

enforceable. It established that when genetic relation and the act of 

of adoption and that surrogacy contracts were invalid because of the 

surrogate's parental rights. 

B. Johnson v. Calvert 

giving birth do not coincide in one woman, then the woman 

intending "to procreate the child and raise as her own" is the natural 

mother.25 Notably, the case also recognizes the importance of the 

child's well-being in making any decision regarding breached 

surrogacy contracts.26 This precedent is still utilized today, namely 

in Wisconsin, which enforces surrogacy contracts "unless contrary 

to the child's best interest."27 Overall, the precedent of Johnson v. 

Calvert recognized the validity of surrogacy, its distinction from 

adoption, and its need to be regulated by specific laws and 

C. Surrogacy in State Laws 

The distinction between gestational and traditional surrogacy is 

prevalent in state laws today. For example, both Maine and 

precedent. 

Massachusetts allow gestational surrogacy but require traditional 

surrogates to carry out an adoption process.28 In New Jersey, 

2s Id. 

23 Supreme Court of California. Johnson v. Calvert. 20 May 1993. 
24 Id. 
2s Id. 
26 Id. 
27 Gestational Surrogacy, supra note 4. 

https://process.28
https://contracts.26
https://mother.25
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are now gestational surrogacy contracts enforced. However, In re 

Baby M has not been superseded, so intended parents in traditional 

surrogacy situations must wait until after the birth to adopt their 

child.29 The traditional and gestational dichotomy is not the only 

important distinction made in surrogacy laws. 

The other factor in surrogacy agreements is compensation. 

Surrogacy may be called altruistic and commercial. Altruistic 

surrogacy refers to an agreement that does not promise payment to 

the surrogate beyond reimbursement for medical costs. 30 In 

commercial surrogacy, however, the surrogate is paid for her service 

as a surrogate.3 1 This practice is ethically controversial; some view 

it as a commodification of women, and others view it as rightful 

Compensating surrogates creates a sticky legal situation. 

married couple, the surrogate cannot give her consent until three 

days post-birth, and compensation is limited to medical and 

compensation for the task of giving birth. 32 In examining laws, the 

issue of compensation is as prominent as that of motherhood. 

Globally, the majority of countries that legally recognize surrogacy 

agreements prohibit commercial surrogacy.3 3  In the United States, 

state laws tend to add stipulations against commercial surrogacy 

that have negative side effects. In Virginia, gestational surrogacy is 

permitted, but subject to restrictions: intended parents must be a 

ancillary expenses.34 These strict stipulations prohibit commercial 

surrogacy while also limiting the types of individuals who qualify to 

29 Id. 
30 Guzman, supra note 6. 
3 1  Id. 
32 Id. 
33 Caitlin Conklin, Simply Inconsistent: Surrogacy Laws in the United States 

and the Pressing Need.for Regulation, 35 WOMEN'S RIGHTS LAW REPORTER, 67-
94 (2013). 

34 Gestational Surrogacy, supra note 4. 

https://expenses.34
https://surrogacy.33
https://surrogate.31
https://child.29


3s Id. 
3 6 Id. 
3 7 Id. 
3 s Id. 
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be intended parents and adding a layer of uncertainty to the 

surrogacy process. After pregnancy, intended parents cannot 

resolutely ensure their parental rights until filing a request with the 

state birth registrar at least three days after birth. Other states 

impose even stricter penalties for individuals entering into 

compensated agreements. 

Surrogacy laws in the state of New York disadvantage both 

intended parents and surrogates in their intent to stop commercial 

surrogacy. Individuals in New York may prepare surrogacy 

contracts as a statement of intent, but they are not legally binding, 

which means they are unenforceable.35 In addition, surrogates may 

not take any enforceable steps to relinquish parental rights until 

after birth. 36 Once again, these restrictions cause uncertainty in both 

parties about whether their agreement will be fulfilled. These strict 

stipulations are necessary for gestational surrogacy contracts, but 

the contracts themselves are only legal in the event that they are 

carefully structured to qualify as uncompensated. Surrogates can 

only receive medical, hospital, and living expenses for sixty days 

before and thirty days after placement, the same reimbursements 

allowed in New York adoptions.37 These rules seem to follow the In 

re Baby M precedent of lumping surrogacy under an umbrella of 

adoption, even if the surrogate has no genetic connection to the 

child. Finally, if the surrogacy agreement infringes on the guidelines 

for compensation, it is deemed illegal and its participants are subject 

to fines.3 8 Punishment is even more severe in other states. 

Michigan has one of the most restrictive surrogacy policies of 

any state, where all surrogacy contracts, agreements, or 

https://fines.38
https://adoptions.37
https://unenforceable.35


4 1 Arshagouni, supra note 10. 
42 Gestational Surrogacy, supra note 4. 
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arrangements are void and unenforceable as contrary to public 

policy.39 Even more extreme, surrogacy contracts for compensation 

are subject to criminal penalties.40 Strict laws like this are outliers, 

but surrogates who change their minds and want to evade existing 

surrogacy contracts could do so by relocating to Michigan or states 

with similar laws. Therefore, inconsistency is the main problem 

with surrogacy laws from state to state. 

Multiple states enforce and regulate surrogacy contracts, but 

several prohibit them. The largest group of states have no laws 

about surrogacy.4 1 This inconsistency makes the laws that are in 

place ineffective. In Nebraska, compensated surrogacy contracts are 

unenforceable, and the biological parent in such a contract receives 

all the rights and obligations to the child.42 This law simplifies the 

matter of parental rights instead of functionally stopping surrogacy. 

The result of this law is that surrogacy is practiced in Nebraska.43 

Other equally as ineffective laws specify that the state takes no 

specific stance on surrogacy. 

Tennessee has a statute that simply defines surrogacy and states 

that contracts are neither allowed nor disallowed.44 Case law from 

the state shows that the courts approach cases from the child's 

interest in having a named legal mother; if the surrogate is carrying 

an embryo with an egg from an anonymous donor, the surrogate 

must be named on the birth certificate, and the intended mother 

completes an adoption proceeding.45 This law has led to convoluted 

court precedent that is out-of-sync with other states. 

39 Id. 
40 Id. 

43 Id 
44 Id. 
4s Id. 

https://proceeding.45
https://disallowed.44
https://Nebraska.43
https://child.42
https://surrogacy.41
https://penalties.40
https://policy.39
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Aside from laws that are difficult to enforce, the inconsistency 

from state to state allows individuals to find loopholes. It is not 

inconsistent laws have been addressed through the proposed 

Uniform Parentage Act. 

D. The Uniform Parentage Act 

The Uniform Parentage Act of 2002 proposed consistent 

surrogacy laws across all fifty states. The act would require 

intended parents to receive a court order stating that they are the 

legal parents of the child for agreements to be enforceable.47 It 

would also address compensation and forum shopping: it would 

allow compensating surrogates and require parties to the contract to 

have been present in the state for ninety days. The main purpose of 

this act is to create a consistent standard for surrogacy across the 

country to make the surrogacy process more accessible and 

understandable to involved parties. As it stands today, only a 

handful of states have adopted versions of this approach. 48 

Identifying the rationale for enforcing surrogacy contracts could 

provide an argument for states to adopt consistent laws. 

II . WHY SOME STATES ARE PRO-SURROGACY 

uncommon for intended parents to merely forum shop and cross 

state lines to take advantage of friendlier laws.46 These issues with 

A. The Risks of Anti-Surrogacy Laws and the Case of 

BabyeS 

To answer the question of why some states are pro-surrogacy, 

one must first look at the academic arguments for consistent 

legalization of surrogacy. First, laws prohibiting surrogacy are 

46 Guzman, supra note 6. 
47 Id. 
48 Id. 

https://enforceable.47
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largely ineffective. Few individuals with the means to hire 

surrogates are prevented from traveling across state lines to do so.49 

Even so, prohibitive laws add a layer of risk to those who inevitably 

decide to arrange surrogacy contracts. 

The lack of consistency in surrogacy laws artificially limits the 

supply of surrogacy services, raising costs for intended parents. so In 

addition, it adds a level of uncertainty to the arrangements. Intended 

parents cannot be confident that their contracts will be enforced to 

receive custody of their child. 5 1 They even face the uncertainty that 

traveling to different states might invalidate their custody. 52 Their 

parent-child relationships are not secure, and they face the 

possibility that a court could decide their fates. This jeopardizes the 

well-being of children resulting from surrogacy contracts. Aside 

from affecting intended parents and resulting children, the 

inconsistent laws also do not adequately protect women who choose 

to become surrogates. Currently, without regulation, "no mental 

health evaluations are required, leading to a higher risk of 

exploitation of poor, vulnerable women."53 This concern for both 

child and surrogate well-being is illustrated by the recent case of 

Baby S. 

In Connecticut in 2011, a woman named Kelley entered into a 

gestational surrogacy agreement with the stipulation that the child 

be aborted if a severe defect should be detected. When an 

ultrasound at twenty-one weeks showed that the child would be 

born with heart defects, the intended parents requested that she abort 

the baby as the most humane options. However, she refused, even 

after the parents offered her ten thousand dollars. The parents thus 

49 Arshagouni, supra note 10. 
50 Id. 
5 1  Conklin, supra note 33. 
52 Arshagouni, supra note 10. 
53 Conklin, supra note 33. 

https://custody.52
https://child.51
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changed their minds, deciding they would take custody of their 

child at birth and then surrender her to the state of Connecticut, all 

of which was legal under state law. 54 

In response, Kelley relocated with her family hundreds of miles 

away to Michigan where the baby would legally belong to her; yet 

while she adamantly wanted to give birth, she could not realistically 

raise the child. She eventually found a couple willing to adopt the 

child, and Baby S. 

This case exemplifies the uncertainty and flippant nature of 

was born with serious medical issues, including a 

fifty percent chance she would not be able to walk, talk, or use her 

hands normally.55 The inconsistent surrogacy laws among states 

made it possible for Kelley to relocate to evade her contract, making 

a serious decision for a child that was not genetically or legally hers. 

surrogacy contracts under inconsistent regulation. 

Consistent legalization of surrogacy would both respect citizens' 

right to procreate and help the government protect its citizens. This 

argument is similar to the pro-choice rationale of legalizing 

abortion. Both abortion and surrogacy are controversial forms of 

family planning, but since Roe v. Wade, abortion has been federally 

mandated as legal. Supporters of abortion access point to the 

unenforceability of laws against abortion, and the fact that those 

laws drive the demand of abortion services to dangerous and illicit 

sources.56 Proponents ofelegal abortion and proponents ofelegalizing 

surrogacy thus operate using the same theory of regulation, rather 

than illegalization, to protect the health and safety of citizens. Some 

states pass laws permitting surrogacy because they utilize a similar 

54 Elizabeth Cohen, Surrogate offered $10, 000 to abort baby, CNN.com (Mar. 
6, 2013). https://www.cnn.com/2013/03/04/health/surrogacy-kelley-legal
battle/index.html 

55 Id 
56 Edwin M. Schur, Abortion, 376 THE ANNALS OF THE AMERICAN ACADEMY 

OF POLITICAL AND SOCIAL SCIENCE, ( 1968). 

https://sources.56
https://normally.55
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rationale that aligns with their support for legal abortion. So, we 

expect that pro-choice states are also pro-surrogacy. 

B. Research Design 

To test this hypothesis, we will examine data on whether states 

are pro-choice or pro-life and pro-surrogacy or anti-surrogacy. The 

Pew Research Center conducted a study in 2014 which polled a 

sample of adult citizens in each state about their attitudes toward 

abortion. The data compiles what percentage of citizens believe 

abortion should be illegal in all or most cases, what percentage 

believe abortion should be legal in all or most cases, and what 

percentage do not know what they believe. These data can be used 

to classify states as pro-choice or pro-life: if half or more of the 

citizens of a state think abortion should be legal, we will label it 

pro-choice, and pro-life otherwise. This can then be compared with 

each state's surrogacy laws. 

The website for Creative Family Connections, an organization 

which offers surrogacy services and legal counsel, includes a 

comprehensive state by state list of surrogacy laws. While the states 

have widely varying laws, I classified each of them into one of three 

categories. 

States with no existing legislation or court cases pertaining to 

surrogacy were classified as having no law. Also under this 

umbrella are Tennessee, Wyoming, and New Mexico, which have 

laws specifically designed to state that surrogacy is neither 

expressly permitted or prohibited in the state.57 Since states in the 

no law category do not regulate surrogacy, surrogacy is still 

practiced. 58 States in this category could be viewed as neutral on the 

issue of surrogacy. 

57 Gestational Surrogacy, supra note 4. 
5s Id. 

https://state.57


valid but are included in this category if they enforce contracts for 

altruistic gestational surrogacy.60 These states are pro-surrogacy. 

An analysis of this data may reveal correlation between a state's 

abortion stance and its surrogacy stance by comparing the 

percentages of pro-choice states classified as no law, prohibiting, 

and permitting to the percentages of pro-life states with the same 

classifications. 

2019] State Surrogacy Laws in Light of Abortion Views 111 

States with laws that do not endorse the practice of surrogacy 

were classified as prohibiting. In these states, surrogacy contracts 

are deemed void and unenforceable in court. Two states, Louisiana 

and Michigan, go as far as to carry criminal charges for entering 

into surrogacy agreements. 59 States in this category could be viewed 

as anti-surrogacy. 

The final category includes states that have laws which 

legitimize surrogacy contracts. Most of these states also have 

regulatory stipulations on what kinds of surrogacy contracts are 

C. Data and Analysis 

According to the Pew Research Center study from 2014, there 

are twenty-one pro-life states and twenty-nine pro-choice states. 

Based on the surrogacy laws compiled by Creative Family 

Connections, twenty-one states fall under the classification of no 

law. Twenty-three states are permitting, and six states are 

prohibiting. Out of the twenty-nine states that are pro-choice, ten 

states have no law, three states have laws that are prohibiting, and 

sixteen states have laws that are permitting. 

These data do not support the hypothesis that pro-choice states 

are also pro-surrogacy, but still give interesting insights. More than 

half of pro-choice states have laws that are pro-surrogacy. Though 

s9 Id. 
60 Id. 
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this supports the hypothesis, it is not significant support. Looking at 

the states without pro-surrogacy laws, about a third have no law, 

and about one tenth have laws that are prohibiting. However, if you 

compare these numbers to the states that are pro-life, there are key 

differences. 

Of the twenty-one states that are pro-life, eleven have no law, 

three states have anti-surrogacy laws, and seven have pro-surrogacy 

laws. Pro-choice states are statistically less likely to be classified as 

having no law-half of the pro-life states have no law compared to 

only a third of pro-choice states. Further, pro-choice states are more 

likely to have permitting laws. Only a third of pro-life states have 

permitting laws compared to more than half of pro-choice states. 

These findings align with the theory behind my hypothesis but were 

m some ways surpnsmg. 

The logical inverse of the hypothesis is the assumption that pro

life states are also anti-surrogacy. However, the data do not support 

this assumption. Out of only six states with prohibitive laws, the 

same number are pro-choice as are pro-life. Although fourteen 

percent of pro-life states have prohibitive laws compared to only ten 

percent of pro-choice states, that is not a significant enough 

difference to make a strong statement that being anti-surrogacy is 

correlated to being pro-life. Also, out of only two states, Louisiana 

and Michigan, that subject unlawful surrogacy contracts to criminal 

penalties, Louisiana is pro-life while Michigan is pro-choice, further 

confusing the issue. This shows that state laws that prohibit or 

criminalize surrogacy contracts have low correlation to the state's 

stance on abortion. 

CONCLUSION 

Modern advances make it possible for a wider range of 

individuals to procreate on their own terms, but prohibitive 

surrogacy laws inhibit this progress. Our country's varying 
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surrogacy laws are informed by conflicting sources. Court precedent 

views traditional surrogacy as similar to adoption and gestational 

surrogacy as valid if regulated in the child's best interest. Other 

ethical debates bemoan the commodification of women that results 

from commercial surrogacy as opposed to altruistic surrogacy. 

While state laws vary in reflection of these differing litigations and 

ideological debates, no federal laws have been passed on the 

subject. This lack of consistency makes it difficult to enforce 

regulations in the interest of protecting the health and safety of 

citizens. 

Research disproves that states that are pro-choice are also pro

surrogacy. While pro-choice states are more likely to be pro

surrogacy than pro-life states, states that are anti-surrogacy are 

equally as likely to be pro-choice as pro-life. Therefore, rationales 

distinct from abortion views are present in regulating surrogacy, 

specifically in the justifications for anti-surrogacy laws. However, 

the pro-choice argument that prohibiting abortion is unenforceable 

and fails to protect the health and safety of citizens is transferable to 

inconsistent surrogacy laws and may prove effective in promoting 

the legalization of surrogacy. 
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INTRODUCTION 

child care and juvenile delinquency is examined.2 Scholars suggest 

that "early intervention programs help reduce risk factors that 

contribute to delinquent behavior and later adult offending," which 

indicates that child care programs can help people long after they 

Finding quality child care is among the top priorities of parents 

in the United States. Many studies link quality child care with better 

preparedness for elementary school. The correlation is seen across 

the board, regardless of income, gender, or race-children who go 

to good child care programs tend to do better in elementary school 

than children who do not. 1 The quality of care that a child receives 

can impact the rest of their life, especially when the link between 

have aged out of its direct services. 3 

1Ellen S. Peisner-Feinberg, Child Care and Its Impact on Young Children's 
Development, ENCYCLOPEDIA ON EARLY CHILDHOOD DEVELOPMENT (Feb. 2007), 
http://www. child-encyclopedia. com/ child-care-early-childhood-education-and
care/according-experts/ child-care-and-its-impact-yo ung-1. 

2 David R. Katner, Delinquency and Daycare, 4 HARV. L. & POL'Y REV. 49, 72 
(2010). 

3 Id. 

http://www
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Providing quality child care could help the United States 

produce more productive and engaged citizens. It would give 

parents the peace of mind that their children are 

while the children gain the cognitive and social benefits of early 

education. Federal child care reform is necessary so families may 

benefit from quality child care regardless of their state of residence. 

This is especially important in lower income neighborhoods which 

safe and cared for, 

have fewer options for child care than more affluent communities. 

I. CHILD CARE VS . BABYSITTING 

Child care can take place at a designated facility or in someone's 

private home with a permit. The most notable option for child care 

is center-based, which entails bringing children to a facility and 

leaving them with instructors. An advantage of a center-based 

approach is that it allows parents to leave their children with a 

caretaker during their work hours. Center-based child care also 

helps children's social skills and often includes a curriculum of 

reading, writing, and math. However, one disadvantage is the lack 

of federal regulation on the certification of daycare instructors, who 

are often underpaid and overworked.4 This leads to a high turnover 

rate in the industry.5 There is no requirement that centers provide a 

curriculum, and since they are businesses motivated by profit, 

affluent or urban communities often have more daycare options. 

This gives parents in these communities the ability to find the 

environment that best fits their expectations and price range, while 

parents in rural or low-income areas have fewer choices as there is 

little economic incentive to start centers in their communities. 

4 Noriko Porter, High Turnover among Early Childhood Educators in the 
United States, CHILD RESEARCH NET (August 17, 2012), 
https://www .childresearch.net/projects/ ecec/2012 _ 04 .html. 

5 Id 

https://www


2019] The Necessity of Childcare Reform 117 

Due to a lack of availability or affordability, many parents turn 

to babysitters, relatives, or family friends to care for their children. 

These situations are often precarious and do not provide any 

educational curriculum during a child's most impressionable years. 

violating these regulations would have harmful effects on the 

These arrangements are at risk of being shut down if they begin to 

look too much like daycares. For example, in South Carolina, a 

license is required when taking care of unrelated children for a 

considerable amount of time each week.6 Being shut down for 

families who rely on unlicensed arrangements because they cannot 

afford center-based child care. 

Other forms of child care exist, but high-quality center-based 

care has been shown to result in the greatest educational outcomes, 

particularly for low-income children.7 It is also the option that is the 

most easily regulated and expanded, so accrediting agencies can 

ensure that all participants are meeting at least basic standards like 

staff ratios, living wages, and quality curricula. 

IL THE COST OF CHILD CARE 

Child care is unaffordable for about twenty-seven percent of 

families who pay for it. 8 The Department of Health and Human 

Services considers child care to be affordable if it constitutes ten 

percent of a family's income. They have proposed reducing that 

number to seven percent. Nationwide, child care consumes almost 

6 Types of Child Care Providers, SC CHILD CARE SERVICES, 

http://www.scchildcare.org/providers/provider-types.aspx. 
7 Margaret Burchinal et al., Threshold Analysis of Association Between Child 

Care Quality and Child Outcomes for Low-Income Children in Pre-Kindergarten 
Programs, 25 EARLY CHILDHOOD RES. Q. 166-176 (2010). 

8 Marybeth J. Mattingly, et al., Child Care Costs Exceed JO  Percent of Family 
Income for One in Four Families, THE CARSEY SCHOOLS OF PUBLIC POLICY 

SCHOLARS' REPOSITORY (2016), https ://scholars. unh.edu/ carsey /288/. 

http://www.scchildcare.org/providers/provider-types.aspx
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nine percent of family income. When broken down into economic 

categories, a more complete story emerges. The Federal Poverty 

Threshold (FPT) for a family of four is $24,036. Of those below the 

FPT, about fifty-two percent of families with young children are 

paying more than ten percent of income on child care, which means 

they are financially burdened by child care costs. Of those making 

more than the FPT, between thirteen and forty percent of families 

are burdened. These numbers do not include the many families with 

no child care costs, nor do they reflect quality or availability, both 

of which are lacking in numerous cities and are topics of concern 

for child care reform supporters. 

The Economic Policy Institute reported the following child care 

costs in April 2016.9 The average cost of a four-year-old's child 

care was $4,871 a year in the state of Alabama, which was 

equivalent to more than half of the cost of in-state tuition for a four

year university. 10 In the case of infant care, the numbers were even 

more bleak. In Alabama, infant care was $5,637, which was two

thirds of the cost of in-state tuition for a four-year university.e1 1  The 

typical Alabama family made around $51,206 a year, making a 

four-year-old's child care ten percent of their total income and an 

infant's eleven percent of their total income. 12 This is a considerable 

expense for the typical Alabama family, particularly households 

with more than one child. The typical Alabama family with a four

year-old and an infant would spend $10,508 for a year of child care 

or over one fifth of their income. 1 3 The situation is even more 

9 Child Care Costs in the United States, ECONOMIC POLICY INSTITUTE (2016), 
https://www.epi.org/child-care-costs-in-the-united-states/. 

10 Id 
1 1  Id 
12 Id 
13 Id 

https://income.13
https://income.12
https://university.10


cost of infant care was $22,631 per year, with four-year old care 

costing slightly less at $17,842 per year. 1 6  Both of these figures 

were greater than tuition at a four-year public college. The median 

income for a family with children in D.C. was $63,587 meaning that 

be eighty percent of income, and infant care would be unaffordable 

outright, 1 8  making child care unattainable for a vast majority of D.C. 
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desperate for the average minimum wage worker who would have 

to spend more than a third of their $15,080 yearly income to take 

care of one infant. 14 This means that formal child care is 

unattainable for most minimum wage workers. However, child care 

was more affordable in Alabama than in other states, where not 

even half of families were able to attain infant care. 1 5  

According to the same report, child care in the District of 

Columbia was among the most expensive in the entire nation. The 

infant care would be more than a third of income and four-year-old 

care would be more than a quarter of income. 1 7  For a minimum 

wage worker who made $21,840 per year, four-year old care would 

fa

to afford infant care. 1 9  
milies. Fewer than one in ten D.C. families would have been able 

These two case studies were on opposite ends of the spectrum, 

with child care in Alabama among the most affordable and child 

care in D.C. among the most expensive. However, both show that 

child care in the United States is often a huge burden for families 

regardless of financial status. According to Jordan Weissmann from 

Slate, only thirty percent of families are paying for child care at all 

14 Id 
1s Id 
16 Id 
11 Id 
1s Id 
19 Id 

https://income.17
https://infant.14
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today, while forty percent of families were doing so in the late 

l 990s.20 Despite child care workers' low wages, payroll is still one 

of the highest costs of running a child care facility and contributes 

to the overall unaffordability. 2 1 States regulate the child-to

employee ratio in centers, so they must hire additional workers, 

reducing their revenue. Some have suggested relaxing regulations to 

drive down prices, but this has a limited effect.22 Implementing 

wage cuts for child care workers is not feasible since their median 

income is currently only $17,990 and $24,990 in Alabama and D.C. 

respectively.23 One viable way to reduce costs would be government 

subsidies, either as a tax credit or by increasing direct payment to 

facilities. 

Another measure to reduce the burden of child care costs is to 

increase the availability of paid family leave. In 2016, nearly nine in 

ten workers had access to unpaid family leave but only thirteen 

percent had access to paid family leave.24 The introduction of a 

national family leave policy would give parents the ability to stay 

home with their children without risking their livelihoods. This 

would reduce the need for infant care, which was more expensive 

than four-year public university tuition in thirty-three states and has 

20 Jordan Weissmann, Why Does Obama Want to Help Families Pay for Child 
Care? Because It's Insanely Expensive. , SLATE MAGAZINE, Jan. 21 2015, 
www.slate.com/blogs/moneybox/2015/01/21/state _ of _the_ union_ 2015 _ exploring 

-the-insane-cost of childcare.html. 
2 1  Porter, supra note 4. 
22 Id 
23 ECONOMIC POLICY INSTITUTE, supra note 9. 
24 Elise Gould et al., What does good child care reform look like?, EcoNOMlC 

Poucy INSTITUTE (March 29, 2017), http://www.epi.org/publication/what-does
good-child-care-reform-look-like/. 

http://www.epi.org/publication/what-does
www.slate.com/blogs/moneybox/2015/01/21/state
https://leave.24
https://respectively.23
https://effect.22
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lower availability compared to care for older children. 25 Paid family 

leave also increases female workplace participation and economic 

activity.26 

Cash assistance for all families with children could also offset 

the costs of child care. These child benefits would not have the 

same requirements that programs like Temporary Assistance for 

Needy Families (TANF) or Women, Infants, and Children (WIC) 

currently have, but instead all families with children would be 

eligible to receive federal assistance. This would help middle class 

families who do not qualify for T ANF, but still struggle to pay for 

child care. Making T ANF more available could be beneficial since 

less than a quarter of eligible low-income families currently receive 

these cash benefits due to work requirements and discouragement 

from applying.27 Cash assistance will help reduce the burden of 

child care costs and give parents more freedom to choose between 

child care options. 

III. THE QUALITY AND AVAILABILITY OF CHILD CARE 

With only one third of families paying for professional child 

care, many rely on relatives or friends to provide it. Around two 

thirds of children under the age of six have both parents in the 

workforce, leaving about thirty-five percent of children with parents 

at home able to take care of their children without professional child 

25 Brigid Schulte and Alieza Durana, Overview, NEW AMERICA: THE CARE 
REPORT, https ://www.newamerica.org/in-depth/ care-report/introduction/. 

26 Julia Isaacs et al., Paid Family Leave in the United States: Time for a New 
National Policy, URBAN INSTITUTE (May 2017), https://www.urban.org/sites/ 
default/files/publication/90201/paid _family_ leave_ 0. pdf. 

AND POLICY PRIORITIES (last updated November 28, 2018), 

27 lfe Floyd et al., TANF Reaching Few Poor Families, CENTER ON BUDGET 

https :/ /www.cbpp.org/ research/family-income-s upport/tanf-continues-to-weaken
as-a-safety-net. 

www.cbpp.org
https://www.urban.org/sites
www.newamerica.org/in-depth
https://applying.27
https://activity.26
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care services.28 However, many families have working parents who 

do not pay for professional child care. Many of those who do not 

utilize professional services rely on friends or family make use of 

home daycares, which can be dangerous even when meeting state 

regulations.29 While these arrangements often do not provide quality 

child care, many families cannot afford other options. 

Child care reform aims to increase the overall quality of child 

care in the United States. As it stands, many child care centers 

provide nothing more than a place for parents to leave their children 

while they work. They do not foster an environment that prepares 

children to enter the formal education system. The lack of quality 

child care disproportionately affects low-income families, as high

income families can pay for better services. It is difficult to get a 

national picture of the quality of child care because individual states 

vary regarding their licensing requirements and quality assessments, 

while the federal government mainly regulates quality for programs 

that receive subsidies.30 The Care Report measures quality from 

state to state by percentage of centers that are accredited by the 

National Association for the Education of Young Children or the 

National Association for Family Child Care.3 1 They have found that 

only around one in ten centers are accredited. The District of 

28 Children under age 6 with all available parents in the labor.force, THE 
ANNIE E. CASEY FOUNDATION: KIDS COUNT DATA CENTER (last updated October 
2018 ), http:// datacenter .kids count. org/ data/tables/ 5 0 5 7-children-under-age-6-
with-all-available-parents-in-the-labor-force?loc=1 &loct=1 #detailed/ 1/any/ 
false/870,869,868,867,133/any/11472,l l 473. 

29Angela M. Greene et al., UNDERSTANDING UNLICENSED CARE HOMES: FINAL 
REPORT (2015). 

30 Susannah Howe, Types of Care, NEW AMERICA: THE CARE REPORT, 

https ://www.newamerica.org/in-depth/ care-report/types-care/. 
3 1  Schulte and Durana, supra note 25. 

www.newamerica.org/in-depth
https://subsidies.30
https://regulations.29
https://services.28
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are accredited in Alabama. 

Columbia has the highest rate of accredited centers at fifty-six 

percent, which could be a plausible cause of the extremely high 

child care costs in the area. By comparison, only one in ten centers 

Children are impressionable in the early years of their lives as 

they are introduced to the world around them. Quality child care can 

capitalize on this time of rapid learning by teaching valuable skills. 

The Care Index refers to two pillars of quality for child care centers: 

structural quality and process quality.32 Structural quality is more 

easily regulated because it looks at factors such as child-to-provider 

ratios, staff education and experience, and staff compensation. 

Process quality is more difficult to measure as it looks at the 

relationships and interactions between children and their instructors. 

Better methods of evaluating process quality need to be established 

because it is the most responsible for the positive outcomes 

attributed to good child care, while structural quality simply 

addresses organizational efficiency. Additionally, the Care Report 

focuses on child care centers specifically because centers are often 

of higher quality than informal locations. 3 3  To combat the lack of 

good child care, the government will need to increase investment in 

structural factors like teacher pay and education and the regulation 

of process factors. 

The availability of child care is also a point of concern. The 

Care Report measures availability of child care as the proportion of 

child care professionals to the number of children under 5 in each 

32 Susannah Howe, The Second Pillar of Care: Quality, NEW AMERICNA : THE 

CARE REPORT, https://www .newamerica.org/in-depth/ care-report/second-pillar

care-q uality ./ 
33 Greene, supra note 29. 

https://quality.32


124 CAPSTONE JOURNAL OF LAW AND PUBLIC POLICY [2:1 

state. 34 For comparison, D.C. is third in the country for availability 

while Alabama is still below the national average. However, they 

also discuss the limitations of their methodology and the need to 

focus on three dimensions of availability: geography, time, and age

appropriateness. Geography refers to proximity to child care, and 

time refers to whether child care is offered when families need it. 

Age-appropriateness refers to whether a specific child care service 

will accept children of a particular age. 

The third goal of child care reform supporters is to increase the 

availability of child care because the cost and the quality of child 

care are irrelevant to families who are unable to access it. Low

income families who rely on jobs without set hours have a difficult 

time finding flexible providers. This pushes more low-income 

families to rely on the informal care market as they struggle to 

balance the demands of their jobs with their responsibilities as 

parents. The 9-to-5 model of day care centers no longer reflects 

family needs in the modem day.35 

Increasing access to the current subsidies and public programs 

would give more children the opportunity to attend child care. The 

Child Care Development Fund (CCDF) is a federal block grant 

given to each state to make child care more affordable for low

income families.36 However, the flexibility that states have in the 

use of this block grant has made some families ineligible for 

assistance. For example, eligibility requirements in several states are 

34 Susannah Howe and Lindsay Oncken, The Third Pillar of Care: Availability, 
NEW AMERICA: THE CARE REPORT, https://www.newamerica.org/in-depth/care
report/third-pillar-care-availability/. 

35 Anisha Ford and Abbie Lieberman, Making Child Care Work Beyond 9 to 5, 
SLATE (June 1, 2018), https://slate.com/human-interest/2018/06/ child-care
options-for-parents-working-outside-traditional-hours-are-limited.html. 

36 Gould et al., supra note 24. 

https://slate.com/human-interest/2018/06
https://www.newamerica.org/in-depth/care
https://families.36
https://state.34
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set below the federal cap of eighty-five percent of the state's median 

income, even though child care is unaffordable for many people 

making the median. 37 Yet, even among families that are eligible, 

only eleven percent accessed these funds in 2016, likely due to a 

lack of awareness and an inability to meet the copayment. Similarly, 

the Head Start program, a federally funded program offering 

comprehensive child care services to low-income families with 

pregnant women or children under 3, only serves around 5% of 

eligible participants.3 8 This is due to either a lack of availability, 

awareness, or both. State governments need to do more to educate 

their constituents about child care subsidy programs so more 

families can take advantage of them. 

The creation of publicly funded universal preschool would have 

a major impact on families across the nation. 39 A universal 

preschool program could build off of the Head Start model. 

Relieving the burden of finding affordable preschool for all income 

levels will lead to an increase in overall participation, especially as 

more preschool centers open across the nation. The advantages of 

universal preschool, as discussed by the Care Report, include 

preparing children to go to kindergarten, a lower special education 

placement rate, an increase in high school graduation rate, and a 

decrease in future crime rates. All families, but especially low

income families, would reap benefits from the implementation of 

such a program. Having a federally-regulated program would make 

it easier to standardize preschool quality because in the current 

system, quality varies widely across the country. Preschool teachers 

could get paid a living wage, which would create more stability in 

31 Id 
3 s Id 
3 9 Schulte and Durana, supra note 25. 

https://nation.39
https://participants.38
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the field. Publicly funded universal preschool would give every 

child the opportunity to start school off on the right foot and propel 

the United States towards a better-educated future. 

CONCLUSION 

Ideally, child care will be high-quality, affordable, and available 

to every child in the United States. There are a variety of measures 

that could push the country closer to that goal, including national 

paid family leave policies, cash assistance programs for families in 

need of child care, an expansion of current subsidy programs, and 

the introduction of universal preschool. These solutions require a 

financial commitment from the American people and the United 

States govermnent to aid families in this daunting process. 

Child care reform is long overdue in the United States. The 

American Dream relies on the assumption that mobility is possible 

and that the circumstances of one's birth do not necessarily 

determine one's future. Providing high-quality early education to 

the youngest citizens can serve as the first step to making that dream 

a reality for more people. Finding quality child care is a foremost 

concern to parents, and they should be secure in the knowledge that 

their child is in a safe environment. The government has a 

responsibility to promote legislation that helps its people achieve 

their goals, but with the current child care system, fewer and fewer 

children are being given the necessary foundation to do so. As the 

discussion surrounding child care reform progresses, it will only be 

a matter of time before equal opportunity becomes more than just a 

phrase. 
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INTRODUCTION 

In 2018, state Representative Jay Reedy introduced Bill 2315 to 

the Tennessee House of Representatives through which he sought to 

prohibit sanctuary city policies throughout the state. 1 Sanctuary 

policies allow local law enforcement to provide immunity to 

undocumented immigrants by not requiring police to work on behalf 

ofelmmigration and Customs Enforcement (ICE). The House 

members present had a variety of questions in response to 

Representative Reedy's testimony. One representative from East 

Tennessee was opposed to the bill because it would remove 

highway funds from sanctuary cities, which are applied jointly 

between the city and county. She was worried that the county might 

1 HB 2315, Tennessee House Bill. Open States. (April 25, 2018). 
https://openstates.org/tn/bills/11 0/HB23 l 5/ 
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be punished if a city broke this law. Reedy's response was simple: 

"Don't do it and we don't have to worry about that."2 

Though none of the members of the committee personally 

defended immigrants or chastised Reedy, one representative 

introduced two members of the Tennessee Immigrant and Refugee 

Rights Coalition to testify on the matter. The TIRRC representatives 

articulated a variety of concerns: First, the loose definition of 

"sanctuary cities" in the bill might deter immigrants from coming 

forward to make complaints. Second, and most importantly, the bill 

could expose the state of Tennessee to lawsuits under the Fourth 

Amendment. 3 

The Fourth Amendment not only protects people against having 

their possessions unreasonably searched or seized, but also protects 

their person from being seized. The prevalence of racial profiling in 

immigration law enforcement-specifically of Latinos-results in 

the systematic violation of Fourth Amendment rights of both 

undocumented immigrants and people who are thought to be 

undocumented. The Fourth Amendment states, 

The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and 

seizures, shall not be violated, and no warrants shall issue, but 

upon probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the 

persons or things to be seized. 4 

That is, all people legally residing in the U.S. are guaranteed 

security in their persons and possessions unless an officer of the law 

2 Jay Reedy, remarks from debate on HB 2315, Cordell Hull State Office 
Building, April 11, 2018. 

3 Id. 
4 U.S. CONST. amend. IV. 
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can satisfy the constitutional requirements for a warrant for search 

or seizure.5 

The determination of probable cause to search or seize someone 

or their belongings is usually made by a neutral magistrate who 

must sign a warrant granting law enforcement permission to 

investigate.6 Some exceptions to this principle allow the police to 

act without a warrant. For example, the police may conduct a traffic 

stop based only on a "reasonable suspicion" that someone is 

engaged in illegal conduct. 7 Police officers are generally expected to 

base searches and seizures on specific evidence of legal violations, 

not on assumptions. In the immigration context, the police 

frequently infringe on immigrants' constitutional rights through 

unjustified seizures of their persons, sometimes in situations in 

which there is not verifiable reasonable suspicion or probable cause. 

and legal residents. The first section examines instances of Latino 

This article discusses four different examples of Fourth 

Amendment violations towards undocumented immigrants, citizens, 

transit, which perpetuate the unreasonable suspicion of Latinos, 

police use sweeping searches, sometimes based upon no suspicion 

5 Amy Sherman, Do undocumented immigrants have constitutional rights?. 

immigrants being stopped in their personal vehicles at higher rates 

than other groups. The second section looks at stops on public 

restrict their liberties, and subject them to unconstitutional seizures. 

Section three looks at cases outside of the border zone where the 

besides appearance, to intimidate immigrants at their places of 

POLITIFACT, (March 29, 2017, 3 :08 PM). https://www.politifact.com/florida/ 
statements/2017 /mar/29/florida-immigrant-coalition/do-undocumented
immigrants-have-constitutional-rig/ 

6 US Legal, Terry Stop Law and Legal Definition, US LEGAL.COM 
https ://definitions. uslegal. com/t/terry-stop/ 

7 Delaware v. Prouse, 440 U.S. 648,t440 (1979). 

https://www.politifact.com/florida
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work. The last section examines sweeping raids and in other 

contexts where immigrants are taken into custody under I CE 

detainers. Officials of ICE, however, sign these civil, administrative 

warrants, as opposed to neutral adjudicators signing criminal 

warrants. Some of these ICE arrests are so egregious that some 

immigration scholars have begun asking not "whether immigration 

arrests violate the Fourth Amendment, but rather why these arrests 

have been shielded from constitutional scrutiny for so long."8 

I. THE BORDER ZONE & PERSONAL VEHICLES 

Two-thirds of the U.S. population live in parts of the U.S. where 

Customs and Border Protection (CBP) Officers are legally permitted 

to "board and search" vehicles. If someone lives within 100 miles of 

the border, border patrol agents can pull them over in the name of 

preventing illegal immigration.9 However, the police are not 

allowed to stop a vehicle unless they have a reasonable suspicion 

that the occupants are involved in criminal activity . 10 The difficulty 

is that some people believe that they have a clear picture of what an 

undocumented immigrant looks like. 

The concern is that when the police encounter people that 

appear to be Latino, they will be inclined to use these individuals' 

appearance as a basis for concluding that there is a reasonable 

suspicion regarding their immigration status. In border towns like El 

Paso where eighty percent of the population is Latino, 1 1  the fact that 

8 Michael Kagan, Immigration Arrests Violate the Fourth Amendment, 
CRlMMIGRATION.COM. (Nov. 12, 2015, 4:00 AM). http://crimmigration.com/ 
2015/11/12/immigration-arrests-violate-the-fo urth-amendment/ 

9 8 U.S.C § 1357(a)(3) . 

Sept. 12, 2018. https://statisticalatlas.com/place/Texas/El-Paso/Race-and

10 Delaware v. Prouse, 440 U.S. 648, 1979. 
1 1  Race and Ethnicity in El Paso, Texas. STATISTICAL ATLAS. Last updated on 

Ethnicity 

https://statisticalatlas.com/place/Texas/El-Paso/Race-and�10
http://crimmigration.com
https://CRlMMIGRATION.COM
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someone is Latino should not serve as a "reasonable suspicion" for 

believing that someone is an undocumented immigrant. 

The principles in 8 U.S.C § 1357(a)(3), which established a 100-

mile border patrol zone, give CBP officers latitude to engage in 

racial profiling. In many instances, these searches and seizures seem 

to involve nothing more than the skin color of drivers and 

passenger. Class action lawsuits have revealed that sheriffs have 

racially profiled Latinos in traffic stops. 12 On the other hand, those 

of European descent are assumed to be citizens, while Latinos are 

stopped and questioned about their status. As the CA TO Institute 

points out, laws like these have the potential to turn people's faces 

into their "papers." 1 3 

The situation is aggravated by the fact that immigration officials 

also stop people and ask for papers on public transit routes within 

the one-hundred-mile border zone. Last year, ICE boarded 

Greyhound buses to search for undocumented immigrants, then 

II . PUBLIC TRANSIT AND THE MENDENHALL TEST 

detained a customer due to the appearance of his shoes-they 

suspected the shoes had been worn in a recent border crossing.e14 

In the case of Florida v. Bostick, officers conducted a search on 

a bus in a similar manner, but they were searching for drugs instead 

of undocumented immigrants. The issue was whether the police 

violated the Fourth Amendment by entering the bus. Although the 

12 Ortega Melendres, et al. v. Arpaio, et al. ACLU. (Sept, 13, 2017). 
https :/ /www.aclu.org/ cases/ ortega-melendres-et-al-v-arpaio-et-al 

13 See note 8. 
14 Toni McCallister. Immigration Officials Targeting Greyhound Bus 

Passengers with Company's Consent. CITY NEWS SERVICE. (March 21, 2018). 
https:/ /timesofsandiego.com/business/2018/03/21/immigration-officials-targeting
greyhound-bus-passengers-with-companys-consent/ 

https://timesofsandiego.com/business/2018/03/21/immigration-officials-targeting
www.aclu.org


132 CAPSTONE JOURNAL OF LAW AND PUBLIC POLICY [2:1 

Court ruled that Bostick was not "seized," Justice Marshall argued 

that 

officers who conduct suspicion-less, dragnet-style sweeps put 
passengers to the choice of cooperating or of exiting their 
buses and possibly being stranded in unfamiliar locations. It 
is exactly because this ' choice' is no 'choice' at all that police 
engage this technique. 1 5  

Justice Marshall's position is compelling given that an 

individual has only a limited choice when forced to choose between 

leave and continue going about his or her business after a show of 

authority from an officer. 1 6  In the Court's opinion in California v. 

Hodari, Justice Scalia wrote that the Mendenhall test establishes 

that a show of authority is objective and based on "whether the 

officer's words and actions would have conveyed [that a citizen is 

being told to remain in place] to a reasonable person." 1 7  The fact 

that the officers approached individuals who were confined on a 

bus-giving them the sole alternative of departing the bus and being 

stranded in the middle of nowhere-constitutes a show of authority 

that would have intimidated a "reasonable person." In other words, 

ICE officials should be regarded as having seized an entire 

Greyhound bus, without probable cause or a specific reasonable 

15 Floridatv. Bostick. 501 U.S. 429, 501(1991). 
16 United States v. Mendenhall, 446 U.S. 544, 446 (1980) 
17 California v. Hodari. 499 U.S. 621 (1991) 

being interrogated on a bus and leaving the bus, possibly in the 

middle of nowhere. This type of intimidating situation should be 

treated as illegal when it is based upon nothing more than the fact 

that a suspect is wearing run-down shoes. 

Similarly, in US. v. Mendenhall, the Court made clear that a 

seizure occurs when a "reasonable person" would not feel free to 

https://officer.16
https://technique.15
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suspicion, solely on the assumption that those aboard could be 

undocumented immigrants. 

An inherent problem in the "reasonable person" standard as 

applied in the Mendenhall test is that it caters to those who know 

their rights. For those who were raised in other countries, their 

interactions with police and the concept of "rights" can be different 

than the average native-born American's. People come to the U.S. 

illegally for a variety of reasons. Though some come for economic 

Another practice related to the Mendenhall test which could be 

considered unconstitutional occurred much farther from the border 

in Tennessee. Last year, ICE conducted a raid at a meatpacking 

plant in Bean Station, Tennessee, which was the "largest single 

workplace raid in a decade." 1 8  This Tennessee raid was similar to 

the one conducted in Immigration and Naturalization Service (INS) 

v. Delgado, in which INS agents performed a search at a plant 

reasons, many people are forced to flee their home countries 

because of persecution. This creates difficulties with the application 

of the "reasonable person" standard. Although the standard defines 

when a seizure occurs, it is based on what a reasonable U.S. born 

citizen would think. The perception of what is "reasonable" may be 

completely different for non-citizens or naturalized citizens, who 

have had different experiences. The "reasonable person" standard 

needs to be applied differently for undocumented immigrants. 

III. SEIZURES IN WORKPLACES : INS V DELGADO 

18 Maria Sacchetti, ICE raids meatpacking plant in rural Tennessee; 97  
immigrants arrested. WASHINGTON POST, (April 6, 2018), 
https://www.washingtonpost.com/local/immigration/ice-raids-meatpacking-plant
in-rural-tennessee-more-than-95-immigrants-arrested/2018/04/06/ 495 5a 79a-3 9a6-
l l e8-8fd2-49fe3c67 5a89_story.html ?noredirect=on&utm _ term=.e8b83 79df04c 



free to leave this environment. He wrote: 

It is fantastic to conclude that a reasonable person could 
ignore all that was occurring throughout the factory and ... 
believe that he was at liberty to refuse [INS] questions and 

environment in which the workers would have felt comfortable 

leaving and/or avoiding questions. Therefore, this should be 

focus ofelCE raids at these plants. 

In the Bean Station case, it is evident that the police show of 
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looking for undocumented immigrants. 1 9  The Delgado case asked 

the question of whether workers can be reasonably seized in their 

workplace since it is a confined setting. 

The Court held that they had not been seized in the Delgado 

case. But, in his dissent, Justice Brennan addressed the Mendenhall 

test and questioned whether or not a reasonable person would feel 

walk away. Respondents' testimony paints a frightening 
picture of people subjected to wholesale interrogation under 
conditions designed not to respect personal security and 
privacy, but rather to elicit prompt answers from completely 
intimidated workers. These tactics amounted to seizures of 
respondents under the Fourth Amendment. 20 

The fear that the INS generated in this raid did not create an 

regarded as a workplace seizure. The Court's ruling in favor of the 

INS diminishes the Fourth Amendment rights of immigrants -

particularly immigrants of Latino descent, who seem to be the main 

force was even greater than that in Delgado. As the Washington 

Post reported, there was "a surprise blitz of the factory and streets 

blocked by state and local authorities."2 1 There is no way that 

individuals working at the factory would have felt free to go about 

19 JNS v. Delgado, 466 U.S. 210 (1984). 
20 Id. 
2 1  Sacchetti, supra note 18. 

https://immigrants.19
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their daily business when ICE had barricaded the entire street 

surrounding their workplace. The blockade that the officers set up in 

Bean Station involved a show of force that would make a 

reasonable person feel confined in their actions, as Justice Brennan 

argued in Delgado. 

This confined raid should be treated as a violation of the right to 

be protected from unreasonable seizures. The officers arrested 

eighty-six immigrants in the raid because they suspected that they 

were in the country illegally, but thirty-two of these immigrants 

were released within a few days when ICE found evidence that they 

were in the country legally.22 This type of action, where 

immigration officers arbitrarily detain people without individually 

determining their status beforehand, could be viewed as a violation 

of their liberties. 

The Supreme Court emphasized in Delgado that reliance upon a 

person's apparent ancestry provided an insufficient basis for 

detaining that person.23 The Fourth Amendment specifically 

requires that warrants describe what is intended to be seized. 

Though the Fourth Amendment does not require that the names of 

each suspected immigrant be separately listed, a justifiable reason 

should be explicitly stated in the warrant for questioning particular 

people at the plant.24 Officers did not demonstrate probable cause 

for seizing so many immigrants at Bean Station. 

22 Sacchetti, supra note 18. 
23 Cristina A. Navarro, The Fourth Amendment: In Search of Illegal Aliens 

Immigration and Naturalization Service v. Delgado. AKRON LAW REVIEW. (July 
2015). 

24 Kagan, supra note 8. 

https://plant.24
https://person.23
https://legally.22
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IV. SANCTUARY CITY LAWS AND ICE DETAINERS 

Tennessee House centered around the idea that undocumented 

Congressman Reedy's argument for sanctuary cities before the 

immigrants only come into contact with law enforcement when they 

have committed crimes, so they should not be protected under 

sanctuary city policies. Reedy ignores that police officers 

sometimes look for undocumented immigrants in factories, on 

buses, or in their personal vehicles. These sweeping searches can 

bring undocumented immigrants into contact with law enforcement 

more often. 

Immigrant searches do not solely take place in confined 

buildings or public transport; they can also encompass entire 

immigrant neighborhoods. Matt Taibbi states that police in some 

Latino neighborhoods place checkpoints to catch residents moving 

between their neighborhood and the white part of town.

account is corroborated by a Newsweek report from last year that 

reported that ICE's attempt to crackdown on immigrants with 

known criminal charges has disproportionately centered on 

25 Taibbi's 

immigrants who have only committed traffic violations. 26 So despite 

Reedy's claim, there are a variety of scenarios where undocumented 

immigrants come into contact with law enforcement when they are 

simply going about their daily lives, attempting to do what non

Latino citizens are allowed to do without question. 

Representative Reedy also asserted that sanctuary cities are 

intended to interfere with cooperation between local law 

25 Matt Taibbi, THE DIVIDE: AMERICAN INJUSTICE IN THE AGE OF THE WEALTH 
GAP, 201, (Spiegel & Grau New York eds., 1st ed., 2014). 

26 Chantal Da Silva. Most Charges in ICE Criminal Crackdown Related to 
Traffic Offenses. NEWSWEEK. (February 14, 2018). 
https ://www .news week. com/ ice-arrested-more-immigrants-over-traffic-offenses
including-duis-any-other-806467 



137 2019] Unreasonable Suspicion, Unreasonable Seizure 

enforcement and federal officials. However, local law enforcement 

officials are simply being prohibited from violating immigrants' 

Fourth Amendment rights. The Massachusetts Supreme Court 

agrees. In the first state supreme court ruling regarding compliance 

with ICE detainers,27 the court ruled that "state law enforcement 

lacked authority to detain individuals subject to ICE detainers under 

state law."28 In other words, if a government enacts an anti

sanctuary city law that requires local law enforcement to work with 

ICE, they would be in danger of violating the Fourth Amendment. 

Sanctuary cities give immigrants peace of mind and represent the 

government's commitment to uphold the Constitution. 

There are multiple situations in which local law enforcement 

working alongside ICE should be regarded as violating the Fourth 

Amendment. These violations are a result of a confusion between 

administrative warrants and judicial ones. An administrative warrant 

is one that authorizes ICE to detain a suspected undocumented 

immigrant while they check the individual's immigration status or 

begin the detention process.29 These warrants are frequently known 

as detainers which indicate that ICE has started an investigation into 

whether someone is subject to removal from the United States. 30 

27 Lunn v. Commonwealth. 4 77 Mass. 517 (2017) 
28 Lunn v. Commonwealth. HARVARD LAW REVIEW. (Dec. 2017). Retrieved 

April 25, 2018, from https://harvardlawreview.org/20 l 7 /12/lunn-v
commonwealth/ 

29 Chantal Da Silva. Police who help detain immigrants for ICE could be 
"violating Fourth Amendment,t" experts say. NEWSWEEK. (February 20, 2018b ). 
https :/ /www .news week. com/what-people-fearing-deportation-need-know-about
lces-administrative-warrants-808205 

30 Michael Kagan, Immigration Law's Looming Fourth Amendment Problem, 
GEORGETOWN LAW JOURNAL. (2015). https://georgetownlawjournal.org 
/articles/30/immigration-law-s-looming-fourth/pdf 

https://georgetownlawjournal.org
https://harvardlawreview.org/20
https://States.30
https://process.29
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These warrants are not based on probable cause, making them 

unjust. Because the Immigration and Nationality Act does not 

require the involvement of a neutral adjudicator, the warrant is 

signed by an ICE official rather than by a judge. 3 1 Since the signer 

is not subject to the same constitutional requirements as a judge, 

they have significantly less motivation to adhere to the Fourth 

Amendment. Instead, there is a risk that they will value ICE's 

objectives over constitutional values. When immigrants are 

unconstitutionally detained by ICE, "it could take several days, or 

even weeks, for a court to address the error" because these ICE 

warrants are not supported by a probable cause finding by a judge. 32 

This was the case for the thirty two immigrants arrested in the Bean 

Station plant who were detained and later released. 

Part of the reason for this lack of protections is that immigration 

cases are treated as civil cases and not as criminal cases, which is 

also why immigrants are not given the right to an attorney in such 

proceedings. Given the potential repercussions ofelCE cases, 

including the threat of jail time or deportation, immigration cases 

are not typical civil trials. Under the current system, immigrants 

endure the repercussions associated with criminal proceedings. 

However, they are not accorded any of the benefits associated with 

criminal proceedings, such as the right to an attorney or habeas 

corpus. The fact that immigration cases are labeled as civil should 

be regarded as a denial of immigrants' constitutional rights. 

One solution is to handle immigrant cases in criminal courts. 

Thus, arrest warrants would require the signature of a neutral 

3 1  Kagan, supra note 7. 
32 Roque Planas. Here's A Good Reason for The Fourth Amendment To Apply 

To Immigration Courts. Huffington Post. (May 17, 2016), 
https ://www.huffingtonpost.com/ entry /immigrant-detention-fourth
amendment us 573102aee4b016f37896be7e 

www.huffingtonpost.com
https://ajudge.31
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adjudicator and would be subject to strict Fourth Amendment 

standards. The imposition of criminal process would also 

presumably allow immigrants to be granted an attorney to ensure 

that they are informed of their rights and prohibit officials from 

asking them to sign stipulated orders of removal in which they 

forfeit their protections.3 3  

Because ICE detainer warrants are currently not judicial-and 

therefore can be issued under a lower standard of proof-they place 

immigrants at a disadvantage. Consider, for example, the case of 

Wilson Rodriguez Macarreno. He called emergency services when a 

trespasser tried to break into his home but was ultimately taken 

away in handcuffs himself. When the police responded to his call, 

they uncovered an ICE detainer on his record. Unable to recognize 

the difference between a judicial warrant within their jurisdiction 

and an administrative one issued by ICE, local police arrested him. 

He was sent to jail to await deportation to Honduras. 34 

Although the consequences of the administrative warrant are the 

same, if not greater, than warrants issued in criminal cases, 

Macarreno was not afforded the same rights as a criminal. Violent 

criminals are accorded the right to due process-including an 

appointed lawyer and a fair and speedy trial-which are denied to 

immigrants who have only committed the civil offense of residing 

here illegally. Just for trying to protect his family from an intruder, 

Macarreno is now being extradited from the U.S. 

Macarreno is certainly not the only individual who has been 

affected by ICE detainers. Since such detainers can be issued 

without the involvement of a neutral magistrate, there is a greater 

likelihood of mistakes, which creates the possibility that even U.S. 

33  Taibbi, supra note 25. 
34 Da Silva, supra note 29. 

https://protections.33
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citizens and legal residents may be detained by ICE. In 2012, ICE 

arrested Jhon Erick Ocampo-a naturalized citizen-at his house. 

After driving Ocampo to a detention center and imprisoning him for 

a week, ICE released him when they realized that he was a citizen. 

Although, they had driven him to a detention center 200 miles away 

from home, they refused to drive him back.35 As long as ICE 

detainers are being used in the same way as criminal arrest warrants, 

stories like Macarreno's or Ocampo's will continue to occur. 

CONCLUSION 

Fourth Amendment violations occur in the workplace, in 

personal vehicles, on public transit, and even in people's own 

homes under the guise of preventing illegal immigration. 

Undocumented immigrants, documented immigrants, and citizens 

alike are targeted due to their appearance which in tum creates 

suspicion of their status. In a country where people have 

misconceptions of what an undocumented immigrant looks like, 

unfair assumptions easily arise. Have we, as a nation, come to a 

point where stopping illegal immigration is more important than 

ensuring the rights of all people to be free from unreasonable 

suspicion and, more importantly, unreasonable searches and 

seizures? 

35 Planas, supra note 32. 
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INTRODUCTION 

One of today's most pressing humanitarian emergencies is the 

international refugee crisis, affecting nearly seventy million people 

worldwide. 1 The number of globally displaced people is nearly 

equivalent to the population of France. About tenty-five million of 

these people have legal refugee status while the other forty-five 

million are either internally displaced or seeking some sort of 

asylum.2 Most refugees originate from Syria, the Central African 

Republic, South Sudan, and Myanmar, and most are fleeing political 

or religious tension and persecution.3 

The consequences of these crises have left scholars and 

humanitarians alike wondering what can be done for the sake of the 

afflicted people as government leaders and ordinary citizens ponder 

1 Figures at a Glance, UNHCR.org. https://www.unhcr.org/afr/figures-at-a
glance.html 

2 Id 
3 Emergencies, UNHCR.org. https://www.unhcr.org/en-us/emergencies.html 

https://www.unhcr.org/en-us/emergencies.html
https://UNHCR.org
https://www.unhcr.org/afr/figures-at-a
https://UNHCR.org
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the effects that open borders or implemented relief programs might 

have on their own country. We must find and analyze information to 

formulate a plan to assist those in distress. This article seeks to find 

the balance between assisting refugees and protecting the citizens of 

asylum-granting countries. Syria is the country of origin for the 

largest number of refugees in the world and can serve as a case 

study to better understand how to find this balance. 

I. CATALYSTS AND HISTORY OF THE SYRIAN CIVIL WAR 

The primary source of the Syrian refugee problem is the 

country's civil war, which is a result of the 2011 Arab Spring, a 

series of pro-democracy protests in the Middle East and Northern 

Africa. Since the initial protests, civil unrest in the region has 

grown, especially in Syria.4 After the violent suppression of initial 

demonstrations promoting the removal of President Bashar al

Assad, a militant Syrian group began its battle against the 

oppressive and corrupt Assad administration. 5 Sectarian conflict has 

also been on the rise since the onset of the war, allowing groups like 

ISIS to wreak havoc on Syrian communities. The result has been an 

ongoing eight-year civil war, displacing an alarming twelve million 

from their homes. 6 These people are left to consider where they can 

go, how they will travel there, and how they can adapt upon their 

arrival. Available host countries also have much to contemplate 

regarding the refugee situation. 

4 NPR Staff, The Arab Spring: A Year of Revolution. NPR, (Dec. 17, 2011, 6:02 
PM), www.npr.org/2011/12/17 /143897126/the-arab-spring-a-year-of-revolution. 

5 Maysam Behravesh, Assad's Strategic Use of JSJL Made His Victory in Syria 
Possible, AL JAZEERA (Oct. 18, 2018), https://www.aljazeera.com/indepth/ 
opinion/assad-strategic-isil-victory-syria-181016124014853 .html?xif= 

6 Syrian Refugee Crisis: Facts, FAQs, and How to Help. WORLD VISION. 
https ://www. wor ldv is ion. org/ refugees-news-stories/ syrian-refugee-crisis-facts 

https://www.aljazeera.com/indepth
www.npr.org/2011/12/17


143 2019] The Modern Syrian Refugee Crisis 

A. Resources and the Environment 

One of the issues potential host countries must consider is the 

strain on national resources and their environment. Refugee camps 

and holding areas are typically large plots of isolated land that are 

already environmentally sensitive.7 The environmental stress of 

hundreds of thousands of people staying on this land for extended 

periods of time leads to localized environmental crises such as water 

pollution and scarcity. 8 For example, water supply problems have 

been a primary environmental concern for the Turkish government, 

which accepts a large number of refugees. According to the 

Ministry of Foreign Affairs, Turkey has "only about one fifth of the 

water available per capita ine[ .. . ] regions such as North America and 

Western Europe. "9 

Recent data indicate that a population surge combined with 

Turkey's already meager water supply is leading to extreme water 

shortages in the region. 10 Now, it is expected to aid in supply to 

more than three million Syrian refugees on top of its own eighty 

million citizens. Water supply and access are persistent problems 

that need to be addressed for energy and agricultural reasons. 

Two massive transboundary rivers, the Tigris and Euphrates, 

flow through the southeastern portion of the country into 

7 Gill Shepherd, The Impact of Refugees on the Environment and Appropriate 
Responses, Humanitarian Practice Network, Overseas Development Institute, 
( Sept. 199 5), odihpn. org/magazine/the-impact-of-refugees-on-the-environment
and-appropriate-responses/. 

8 Refugees and the Environment. UNHCR.org. https://www.unhcr.org/ 
3b039f3c4.html 

9 Turkey's Policy on Water Issues. Ministry of Foreign Affairs, Republic of 
Turkey Ministry of Foreign Affairs, www.mfa.gov.tr/turkey _s-policy-on-water
issues.en.mfa. 

10 Tuba Bayram, Ay�e Erku�, and Dilara Ozturk. The Past, Present, and Future 
of Water Resources in Turkey, 19 J. lNSTITUTE OF NATURAL & APPLIED SCIENCES 
70 (2014). 

www.mfa.gov.tr/turkey
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almost a third of Turkish water supply and, as such, Turkish law 

dictates that they be "used in an equitable, reasonable and optimum 

manner." 1 1  However, as refugees flood into Turkey from this area, 

water is heavily used, creating shortages. Moreover, the rivers are 

often used for hygienic purposes, contaminating the water and 

making it unfit for drinking. For example, by consuming this water 

and staying in close quarters it is easy for diseases like cholera to 

spread and infect large percentages of the refugee population. 12 

Incoming refugees are also tasked with felling wood for 

makeshift shelters and burning it in an effort to cook food or stay 

warm. In turn, entire habitats are lost, and famine becomes 

widespread as arable land degrades. When adding together the 

estimated value of water usage, destruction of land, and the spread 

neighboring Syria and Iraq. Due to their size, they account for 

of disease, the cost might outweigh the benefits of hosting refugees. 

The UNHCR, the developed world's primary organization for 

sending aid to refugees, puts this idea into perspective, stating: 

On a global scale, the impacts of refugees on the 
environment is not significant ... [but] for most countries, the 
loss of any forest cover may be a major issue because of 
habitat degradation, the loss of ecosystem functioning and, 
often, reduced levels of income or a lower quality of life. 
Reversing the loss or environmental damage in such a case is 
a costly and not always practical solution. 1 3 

Host countries are then left to decide between the relative 

wellbeing of their nation, both geographically and economically, 

and that of millions of human beings. 

1 1  ld at 9. 
12 Id at 7. 
13 Id 

https://solution.13
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It seems that the only solution might be to close borders in a 

preventative effort, but I propose a different solution which will be 

of more benefit to all parties involved. Combining the resource 

infrastructures of the Kakuma refugee camps in Kenya and the 

formal structure of German refugee camps could prove to be a 

compromise that ensures safety for refugees and security for the 

state and its environment. The Kakuma camps contain both formal 

and informal infrastructures for water and energy for refugees. 

Wells are dug and water provided by the UNHCR and an acting 

Norwegian committee, who also place elected people in charge of 

water sanitation and distribution. 14 Energy resources are provided 

for a fee by the larger surrounding community of Turkana, which 

allows money to flow into the surrounding community as the 

refugees receive electricity in return. These systems allow refugees 

The most pressing concern surrounding refugee housing for 

a majority of states is the effect on the economy. Cost-benefit 

analyses, resource expenditures, and welfare costs are a small 

14 Cory Rodgers and Louise Bloom, Informal versus Formal Infrastructure: 
Energy and Water Systems in the Kakuma Refugee Camps, Kenya, RESEARCH IN 
BRIEF, vol. 5, (Oct. 25, 2016), https://www.rsc.ox.ac.uk/publications/research-in
brief-informal-versus-formal-infrastructure-energy-and-water-systems-in-the
kakuma-refugee-camps-kenya 

15 From the documentary Human Flow, dir. Ai Weiwei 

to have access to necessary amenities without placing heavy 

burdens on the natural resources of the state itself. For housing, 

official German camps provide living spaces within buildings for a 

large portion of registered refugees. 1 5  The quality of life in these 

camps is exponentially higher than that of informal camps and, as 

an added benefit, cause no more strain on environmental resources 

than any other apartment style building. 

B. Economic Effects 

https://www.rsc.ox.ac.uk/publications/research-in
https://distribution.14
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number of important decisions nations must make when granting 

asylum. The real problem lies more in the realm of economic 

efficiency. Efficiency is the net value of an action or input and, in 

academic approaches to humanitarian work, is achieved when "no 

more changes can benefit someone without making someone else 

'worse off". 1 6  For example, as Syrian refugees have flooded into 

Turkey, they have brought entrepreneurial skills and business as 

well as a greater household base for markets to sell products to. This 

is true in a large portion of the communities refugees inhabit 

because "refugees are more likely to be entrepreneurial and enjoy 

higher rates of successful business ventures compared to natives ... 

[ and] at the local level, refugees provide increased demand for 

goods and services through their new purchasing power." 1 7  

Conversely, refugees have become a large portion of the Turkish 

population and are subject to welfare programs that amount to a full 

percent of the Turkish GDP, totaling nearly 8.5 billion dollars.e1 8  

According to various economic studies, housing refugee populations 

in camps is worse for the economy than integrating them into the 

community. Even then, refugee camps with large populations 

typically begin to create their own economies through trade and 

entrepreneurial endeavors. 1 9 

The general population of most states is often willing to pay 

more in exchange for personal value. The question, then, of whether 

or not the cost outweighs the benefit is almost entirely subjective as 

WORLD REPORT, (Sept. 15, 2015), www.usnews.com/news/blogs/data
mine/20 15/09 I15/would-syrian-refugees-be-an-economic-boon-or-burden. 

16 Module 5: Economic Evaluation. UNITE FOR SIGHT. 
https ://www.uniteforsight.org/health-economics/module5 

17 Andrew Soergel, Refugees: Economic Boon or Burden? U.S. NEWS & 

18 0-guz Esen & Ayla 0. Binath, The Impact of Syrian Refugees on the Turkish 
Economy: Regional Labour Market Effects, 6 JOURNAL OF SOCIAL SCIENCES 
(2017). 

19 Id at 15. 

www.usnews.com/news/blogs/data
https://endeavors.19
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efficiency relates specific input data to the output of perceived net 

value. National host governments must also determine the relative 

equity of their policies, at which point personal opinion comes into 

play. Some believe that, as citizens of their respective nations, they 

should be the primary beneficiaries of their national aid and welfare 

programs. Others believe that non-citizens should be able to partake 

in the benefits that the rest of the nation receives. The true balance, 

then, between equity and efficiency, as well as between the two 

conflicting views surrounding national aid, lies in whichever 

policies assist the most people for the lowest cost. 

Developed countries could accept as many refugees as they can 

hold. Some of these states, like Greece and Turkey, have done just 

that but with negative impacts on their environment, economy, and 

social stability. According to studies by multiple organizations, this 

action might seem to be the most humanitarian-minded, but it is 

actually the least practical use of funds. The Center for Immigration 

Studies asserted as much in a 2015 study, saying that 

For what it costs to resettle one Middle Eastern refugee in the 

United States for five years, about 12 refugees can be helped in the 

Middle East for five years, or 61 refugees can be helped for one 

year. .. . [Furthermore,] The five-year cost of resettling about 39,000 

Syrian refugees in the United States is enough to erase the current 

UNHCR funding gap [for resettling four million refugees] .20 

Since accepting as many refugees as possible is not helpful, 

developed countries are left with two choices: help a relatively 

small number of refugees or devote their available resources to aid 

within the refugees' region of origin. With these facts in mind, it 

would be imprudent to resettle Syrian refugees in any country 

20Steven A. Camarata, The High Cost of Resettling Middle Eastern Refugees, 
CENTER FOR IMMIGRATION STUDIES (Nov. 4, 2015), https://cis.org/Report/High
Cost-Resettling-Middle-Eastern-Refugees 

https://refugees].20


148 CAPSTONE JOURNAL OF LAW AND PUBLIC POLICY [2:1 

outside of the Middle East or Northern Africa. By doing so, host 

countries would be spending money needlessly while assisting far 

II. How Do SOCIOPOLITICS COME INTO PLAY? 

To most ordinary citizens, the biggest issue with granting 

asylum to refugees is one of social adaptation. As refugees 

maneuver their way into local communities, conflict can arise due to 

cultural and ethnic differences, language barriers, and religious 

tensions. Even between the Turkish and Syrian peoples, who have 

closely related cultures and religions, there is tension. Initially, 

Turkish compassion towards refugees seemed to be steady and 

enduring. Now, according to multiple polls, the larger part of 

according to the number of Turkish citizens, without considering the 

refugee population, which means resources are [ .. . ] stretched in 

2 1  Turkey's Syrian Refugees: Defusing Metropolitan Tensions, INTERNATIONAL 
CRISIS GROUP, (Jan. 29, 2018), www.crisisgroup.org/europe-central
asia/western-europemediterranean/turkey/248-turkeys-syrian-refugees-defusing
metropolitan-tensions. 

22 Jessica Brandt, M. Murat Erdogan, and Kemal Kiri�ci. Syrian Refugees in 
Turkey: Beyond the Numbers, BROOKINGS.EDU, (June 19, 2018). 
https://www.brookings.edu/blog/ order-from-chaos/2018/06/ 19/syrian-refugees-in
turkey-beyond-the-numbers/ 

fewer people. Furthermore, instead of giving unconditional financial 

aid, governments would benefit from creating sustainable 

occupations and economic opportunities through social 

integration.2 1 

Turkish citizens resent Syrians "for deteriorating public services, 

[ causing] price increases, and [prompting] rising unemployment. "22 

Whether or not Syrian refugees have actually contributed to these 

burdens, the Turkish population feels it to be true and proposes 

either more complete integration or deportation. These tensions are, 

in part, economic as Turkey allocates funds "among municipalities 

https://www.brookings.edu/blog
https://BROOKINGS.EDU
www.crisisgroup.org/europe-central
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communities with large numbers of Syrians."23 Understandably, the 

Turkish residents in these communities feel that the amount of 

money spent on integration programs combined with the stretched 

funds for their cities is far too extreme. Furthermore, most Syrian 

refugees enter into the informal economy as unskilled workers 

without permits, allowing them to work for less money and 

subsequently creating job competition for the low-income Turkish 

population.24 

These economic and cultural clashes have caused a rise in crime. 

An anonymous group has reported an astonishing 181 cases of 

refugee-related criminal incidents in 2017 alone, during which there 

were twenty-four Syrian deaths.25 According to multiple surveys 

and polls within the general Turkish public, "75 percent of Turkish 

citizens did not believe they could live together peacefully with 

Syrians [ .. . ]; in Istanbul [ .. . ] 72 percent felt uncomfortable 

encountering Syrians and 76 percent had no sympathy for the 

refugees. "26 Turkish citizens are hardening to the influx of Syrians 

into their nation, raising the question of how much more Turkish 

citizens will tolerate before the conflict becomes a full-scale urban 

ethnic war. Violence is not the standard for countries hosting 

refugees. However, the effects of cultural tension should be 

considered by any country looking to host refugees. 

Countries can help refugee populations transition into their new 

culture by emulating German methods with funds allocated to them 

by humanitarian organizations. In recent years, the German state has 

accepted upwards of 700,000 Syrian refugees and has, 

subsequently, implemented vast social programs to improve 

23 Id at 21. 

https://deaths.25
https://population.24
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integration.27 These include vocational training programs for a 

variety of jobs and social integration schools to help migrants learn 

German language, history, government and economic systems, and 

other cultural norms. Syrian children also have access to German 

schooling, meaning they can continue their educations unlike in 

most informal camps. It has yet to be determined if the benefits of 

these programs will outweigh the initial costs, but scholars are 

hopeful that the refugees will become productive members of the 

German economy.28 If other states follow Germany's model, there 

is a strong possibility for reducing, and perhaps altogether 

eradicating, intercultural conflict and isolation between their 

natural-born citizens and incoming refugees. Thus, international 

organizations should require that every host country provide 

integration programs, as long as those programs do not require 

government subsidies or increased taxes. 

III. INTERNATIONAL LAW MANDATES . . .  OR DOES IT? 

Sovereignty is a fundamental characteristic of statehood, but 

its implications are widely misunderstood. Sovereignty is the 

possession or exercise of supreme authority within a limited sphere, 

with the boundaries of the sphere being drawn by the highest 

authority of government.29 The idea seems simple enough on a 

domestic scale, but a problem arises when one tries to clarify the 

line between human rights and sovereignty. In Syria, for example, 

Assad's use of chemical weapons against his citizens is a human 

rights violation, but foreign interference infringes upon Syria's 

27 Lily Hindy. Germany's Syrian Refugee Integration Experiment, THE 
CENTURY FOUNDATION. https://tcf.org/content/report/germanys-syrian-refugee
integration-experiment/?session=1 

28 Id at 27. 
29 Merriam-Webster. 

https://government.29
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sovereignty as a state. This dilemma illustrates the shortcomings of 

international law. 

In 1948, the member states of the United Nations signed the 

Universal Declaration of Human Rights, which details the freedoms 

afforded to every citizen of the nations under its authority. The 

document has been the foundation for most international 

humanitarian law, but violations of the rules that lie therein rarely 

have consequence due to the fact it is not legally binding. 30 The 

Assad administration, along with other regimes in various states, is 

currently violating multiple provisions of the document such as 

Articles 5 and 9 which state, "No one shall be subjected to torture or 

to cruel, inhuman or degrading treatment or punishment" and "No 

one shall be subjected to arbitrary arrest, detention or exile" 

respectively.3 1 

Although they are not technically breaking laws, in doing so, 

they assert their disagreement with the values of the United Nations 

as a whole and should be subject to removal from the organization. 

However, any intervention by the United Nations has been blocked. 

Two key members on the UN Security Council, Russia and China, 

issued an extremely rare double-veto on taking action in Syria. 32 

Under UN guidelines, one veto on the Security Council is enough to 

prohibit action by any other member state, making outside 

involvement in Syria impossible and illegal. Subsequently, though 

the world often looks to the United Nations as the defender of the 

human and refugee rights, a globalized economy and cultural points 

of controversy make decisions by this kind of institution much more 

30 Universal Declaration of Human Rights, UNITED NATIONS. 
3 1  Id 
32 Mick B. Krever, Why Won't the UN. Security Council Intervene in Syria? 

CNN.com, Jan. 13, 2012. https://www.cnn.com/2012/0l/13/world/meast/un
security-council-syria/index.html 

https://Syria.32


152 CAPSTONE JOURNAL OF LAW AND PUBLIC POLICY [2:1 

ambiguous. International human rights law is often ineffective due 

to a lack of binding mandates. 

Any state is technically within its rights to reject an asylum

seeker if they have already been granted protection by another state. 

While host-countries are internationally required to allow refugees 

to seek asylum, "granting would be a discretionary act of the State 

(in accordance with their domestic legislation) rather than a right of 

the individual to receive it (in accordance with international law)."3 3  

Furthermore, according to the Refugee Convention, non

refoulement--the prohibition of returning an asylum-seeker to a 

place where they might receive illegal treatment--is not the sole 

requirement for a host-state. 34 They must include "access to social 

assistance, healthcare, work, and education" in their provisions for 

the refugee population. Turkish foreign policy states that the 

government maintains a strict non-refoulement policy, but the other 

hosting obligations outlined by the Refugee Conventions only reach 

to "250 thousand Syrians living ine[ .. . ] temporary protection 

centers" and a non-specified number of Syrians outside official 

camps.35 If the Turkish government aids another 250,000 refugees 

outside of camps, that still leaves 86 percent of Syrian refugees in 

Turkey receiving little or no aid. Without a definitive and enforced 

system in place to maintain the standard of refugee assistance, we 

cannot ensure asylum-seekers are truly much better off in their host 

country than in their homelands. This necessitates legislation that 

that will enforce fair and equal treatment for all registered refugees 

funded by humanitarian and social welfare donations. 

33 Maria-Teresa Gil-Bazo. The Safe Third Country Concept in International 
Agreements on Refugee Protection: Assessing State Practice, 33 NETHERLANDS 
Q. OF HUMAN RIGHTS 42-77 (2015). 

34 Id 
35 Humanitarian Assistance By Turkey, REPUBLIC OF TURKEY MINISTRY OF 
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CONCLUSION 

As previously demonstrated, an influx of refugees typically 

causes environmental, economic, and social issues for host 

countries. Yet, as human beings, we are often obligated and 

emotionally compelled to help others, expecting, in our times of 

need, others to do the same. Most true acts of justice are the direct 

result of our innate drive to stop inequity from having free reign 

among us. However atrocious the living conditions of the refugees 

in these camps may be, their willingness to run towards the 

hardships that await them there is telling of just how vast the state 

of crisis is in their home countries. Then again, some circles argue 

that they have no issue with women and children fleeing as refugees 

to other countries, but able-bodied men should remain and fight for 

their cause. Particular member nations of the United Nations, 

especially the United States, spend millions of dollars and send 

thousands of troops to assist in Syria, so why are the country's own 

men not staying back to fight for their cause? Again, this issue is 

extremely complex as man's inherent fear of death can drive even 

the most patriotic citizen from his home or a committed soldier to 

desertion. 

All things considered, there is no "perfect" solution to any 

refugee crisis because we occupy a vastly imperfect world. There 

will always be men hungry for power and thirsty for vengeance; 

greedy people who prioritize the value of the dollar above the value 

of a life. Even if developed nations send funds to relocate Syrian 

refugees to other states within the Middle East, the countries that 

would be accepting and accommodating some twelve million 

people, even with full funding, would be subjected to most of the 

sociopolitical and environmental consequences inherent to 

immigration. When humankind is faced with a humanitarian crisis 

of this magnitude, tension will forever lie between this sense of 
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practicality and empathy, but a compromise must be found to ensure 

the solution that benefits the most people, the needy and their 

rescuers alike. And even though finding the balance between head 

and heart is arguably life's most difficult struggle, it remains one of 

its most gloriously noble pursuits. 






